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ABOUT THE PUBLISHER: WHO WE ARE 
 
The Global Arts and Politics Alliance (GAPA) is an initiative with a vision centering on critical political 
innovation, artistic expression, and the advancement of art activism. GAPA brings together a unique 
mix of artists, activists and change-makers. 

We aim to put art on the political agenda, and to make an impact on the political discourse through 
the arts and creative expression. We take an active part in strengthening the arts in the political 
discourse, generating innovative knowledge and practices, and creating a space for artistic activism 
and change-making. 

The Global Arts and Politics Alliance operates around three pillars: 

• The extensive online GAPA Platform and Community with the GAPA Blog, opportunities, 
and our very own bibliography. 

• The GAPA Think Tank with its own peer-reviewed journal, the International Journal of Arts 
and Politics (IJAP) 

Our mission is to find the activists working for real change within their communities, in all corners of 
the world. We proudly feature young artists on our website, and actively encourage guest posting on 
our blog. As our organization grows, we will hold more events, connect with like-minded groups on 
local and national levels, and ultimately hope to provide sponsorship, grants and mentorship through 
a GAPA fund. 

We welcome young people regardless of occupation, status or orientation and particularly encourage 
members of minorities and disadvantaged or under-represented groups to join our project. 

You can read the GAPA Manifesto, here: https://goo.gl/4Up6k8  
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FEATURED ARTIST 

Mohamed Ghabris: An Artist and Peacebuilder from Lebanon 
 

Jasmin Lilian Diab 
Head of Think Tank at GAPA 

 
About the Artist 

Mohamed completed a BA in Business Management, landing in the field of community and personal 

building through an organization called “Initiatives of Change” (IofC) by complete coincidence 

through a link on social media. His journey began at the age of 19 in Switzerland in a conference and 

training center with IofC and proceeded to manifest into a year and a half in India being involved in 

the peacebuilding and conflict resolution initiatives with IofC’s Indian branch through personal 

change and development.  

Throughout his journey in India, Mohamed contributed as a facilitator and a trainer in both public 

and private sectors tackling notions of ethical governance, personal development and anti-corruption, 

training everyone from government officers and officials, to school children and university students 

and other community and ethnic youth groups. His journey continued to similar involvements in Sri 

Lanka, Japan, Scandinavia and other countries, advocating for personal change and community 

development. Mohamed describes this as “an ongoing five-year journey.”  

Through the development of his interests, experiences and knowledge Mohamed decided to continue 

his graduate studies in International Affairs and Diplomacy, working in the humanitarian sector with 

INGOs in Lebanon in the field of supporting the Syrian Refugee Crisis. Within the realm of 

International Affairs, he developed particular interest in Nationalism and Identity, linking it to his 

experience and time in India, which he says steered him towards choosing Nagaland (one of the states 

of India) as a case study – taking the initiative to travel to Nagaland and conduct his research on Naga 

nationalism and identity with respect to the larger nation of India.  
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About the Cover 

 

“Lady and the Bird” by Mohamed Ghabris 

In the artist’s words: 

“[…] this piece of work for me is a representation of expression and liberty, symbolized in a 

seemingly female figure breathing liberally, taking the form of a free flying bird. And for me it 

is a reflection of how sometimes words or any other forms of expressions can set us free and 

relieve us from the pain of suppressing and holding back. Why a female figure? For me it was 

a symbolism of femininity which for me is an element that all humans have despite their gender 

– and an illustration of how vulnerable expression of feelings and emotions is associated with 

femininity and stereotypically “Females”. Take notice, the female in the image has an Adam’s 

apple.” 
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INTRODUCTION 
 

“Gender, Identity, Art and the Law” 
 

Jasmin Lilian Diab 
Head of Think Tank at GAPA 

 
The four themes in this issue are timely in their address, in their understanding and in their evolution 

across academia, civil society, as well as in the international community as a whole. Not only do they 

cement a foundation for heated debates within the areas of Human Rights, International Law and 

Human Dignity, but also ramify into our professional, social and cultural lives. 

 

They have managed to become central in the inclusion of marginalized factions in our societies, 

managed to provide an outlet for individuals and collectives who feel outcast, and have also proven 

to be at the center of debates in the areas of Migration, Security and World Affairs. 

 

As this journal continues to act as an outlet for researchers, practitioners and scholars across a wide 

range of social science disciplines, the articles, opinion pieces, art and papers featured in this issue of 

the International Journal for Arts and Politics exemplify the inter-disciplinary nature of social sciences, 

as well as their graduation into a “science” across time. 
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It’s Not about Bad Employers:  

Shifting from Reformism to Movement-Building against the Kafala System in 
Lebanon 

 
Allison Finn 

American University of Beirut, Lebanon 
  

Talah Hassan 
University College London, United Kingdom 

 
Abstract 

Migrant domestic workers (MDWs) in Lebanon live and work under the Kafala (sponsorship) system, 

with individual employers sponsoring their work and residency permits and, in effect, gaining state-

sanctioned control over most aspects of their lives. As such, the Kafala system enables conditions of 

abuse and exploitation for migrant women in the country. In the past decade, activist efforts for 

abolishment and systematic change have increased. However, the Lebanese state, public, and media 

primarily adopt a neoliberal humanitarian framework towards Kafala, focusing on minimal reforms 

and remedies for individual abuses. This approach reinforces oppressive global structures that 

criminalize migration and maintain racial capitalism, keeping workers devalued as victim-beneficiaries 

of state-sanctioned service provision and ignoring the underlying systems of power and injustice at 

Kafala’s core. This discourse is just one case study of the damaging impact of neoliberalism and 

humanitarian discourse globally, interlinked with heteropatriarchy, global capitalism, exclusionary 

borders, and definitions of citizenship. In this paper, we call for (1) a movement-building approach 

that works towards the abolishment of the Kafala system and its replacement with just immigration 

systems, which (2) challenges hegemonic understandings of citizenship, borders, and migration. 

Keywords: Migrant Domestic Labor, Kafala System, Neo-liberalism, Reform, Movement-building, 

Activism, Lebanon 

Introduction 

In Lebanon, labor migrants are governed by the Kafala (sponsorship) system. At its core, Kafala 

severely violates migrant workers’ rights, particularly the basic labor rights and personal and social 

freedoms of women migrant domestic workers (MDWs). MDW activists and their allies have been 

visibly fighting Kafala, and the systems of racism, sexism, and capitalism that produce it, for many 
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years (Al-Akhbar, 2015; Human Rights Watch, 2015; Mahi, 2017). While these efforts have produced 

strong community groups engaged in activism and case-work, they have also seen a backlash in the 

form of arrests, detentions, and deportations, and have not yet accomplished their goals of meaningful 

systemic or policy change. We write this piece as a reflection on the steps we – as allies, non-

governmental organizations, community groups, activists, and individuals – need to take in supporting 

MDWs’ communities, activist initiatives, and ongoing demands for justice and the abolishment of the 

Kafala system (Anti-Racism Movement - Lebanon, 2018b; Chamoun & Ayoub, 2017; The New Arab, 

2018). 

Several organizations and groups in Lebanon focus on the “issue” of migrant domestic labor. Over 

the years, many reports have been written (Hamill, 2012; Insan Association, 2014; Jureidini, 2004), 

research projects conducted (Jureidini & Moukarbel, 2004; Kassamali, 2017; Mansour-Ille & Hendow, 

2006; Pande, 2013), statements issued (Anti-Racism Movement - Lebanon, 2018a; Human Rights 

Watch, 2012, 2018), and campaigns released (Anti-Racism Movement, 2018; El-Rahi, 2016; Fi Shi 

Ghalat, 2013; KAFA, 2018) regarding the abuses of the Kafala system and the demands to address 

them. The majority of this academic, NGO, and public discourse, however, approaches the problem 

from a mainstream reformist perspective. It fails to move beyond a simplified focus on working 

conditions, labor laws, and contractual rights. This drowns out the few voices targeting how the Kafala 

system is rooted in and perpetuates racism (Salka, 2018), and conversations about what abolishment 

means. 

Reformism focuses on shifting the policies of the existing system, rather than on addressing its root 

causes and identifying opportunities for systemic change. In this paper, we argue that reformism is 

rooted in an individualizing, neoliberal, and humanitarian discourse that expects MDWs to avoid 

abusive or exploitative situations, places blame for exploitation on a few “bad” employers, and relies 

on service-providers to remedy abuse. This ignores the global politics that created the Kafala system, 

and the extreme power imbalance that Kafala perpetuates between MDWs and their employers, 

recruiters, government bodies, and Lebanese society. Through our work, learnings, and reflections at 

the Anti-Racism Movement (ARM) and the Migrant Community Centers (MCC),1 and as individuals, 

 
1 ARM is a grassroots movement and organization that began its work in 2010 to combat structural racism in 
Lebanon, founded by feminist and migrant domestic worker activists. ARM runs three Migrant Community Centers, 
in Beirut, Jounieh, and Saida, as spaces for migrant domestic workers and their communities to self-organize, 
advocate, learn, celebrate, and build initiatives. This article is a personal reflection from our experiences as staff 
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we do not believe this approach will bring about the changes needed to achieve justice for women 

migrant domestic workers, and migrant workers more broadly, in Lebanon. Instead, we advocate for 

the abolishment of the Kafala system and building of a just immigration and residency system, with 

the state accountable for ensuring justice for MDWs. 

We were motivated to write this article because in our work at ARM and MCC, we see the ways in 

which many organizations, the public, and media frame service provision, in ways that do not challenge 

global patterns nor perceptions of women’s migration. We see the political dissonance between 

abolishment and reformist discourse, and the tension it creates between those in a position to safely 

do advocacy work. We see the material benefits of our privilege in how we are (wrongly) looked to as 

experts on experiences that we have not lived ourselves. We see how MDWs themselves navigate a 

system of services, victimization, and pity that consistently reiterates their positions as workers alone 

or passive victims. Finally, we see the absence of debates around the risks of reformism and particulars 

of abolishment. We posit that we cannot call and act for transformative change without openly 

addressing the discrepancies that exist in the work, and acknowledging the complicity of reformism 

and the ways we can instead push for more complete transformation. We write this as an invitation to 

begin this conversation transparently, and in full awareness that we are not among those affected by 

the oppression of the Kafala system, but that we are in privileged positions that allow us to speak out 

safely. 

The Kafala System: Why We Need Systemic Change 

Much has been written by the media, civil society, and academics about the oppression and 

exploitation inherent within the Kafala system. Employers regularly deny migrant domestic workers a 

day off, refuse to pay salaries on time or at all, withhold passports and documents, lock workers in the 

home, and force them to perform dangerous work – in addition to more explicit forms of physical, 

sexual, and psychological violence. Attention on these abuses under Kafala, however, often obscures 

the ways the state and its support structures actively repress meaningful change to the system, on any 

scale. 

 
members at ARM, where we’ve worked in case management, research, and advocacy, and participation in broader 
networks focused on migrant worker rights. 
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The Kafala system is specifically designed to control the more than 300,000 migrant workers’ entry to 

and exit from Lebanon, as well as their residency, employment, accommodation, relationships, 

families, and social life while in the country. The majority of these workers are women migrant 

domestic workers from African, South Asian, and South-East Asian countries. An individual employer 

must sponsor an MDW for her residency and work permits – she has no right to work or be in the 

country otherwise. As such, the individual worker is rendered wholly dependent on her sponsor for 

employment, salary, legal status, and accommodation. This creates an inevitable power dynamic that 

easily, and almost as a default, leads to exploitation and abuse. An MDW’s residency and work permits 

can easily become invalid: if she leaves her sponsor without their permission, if the employer refuses 

to renew her papers, or if she overstays her residency. In these cases, she loses her “legal” status and 

is automatically criminalized by the state, and thus at risk of detention and deportation. The 

Directorate of General Security (GS), the Lebanese government body that oversees and implements 

the Kafala system, criminalizes a worker for being “illegal” without acknowledging that her 

undocumented status often results from blatant violations of basic labor and human rights perpetuated 

by employers, recruitment agencies, and the Kafala system itself. 

Kafala creates a parallel system of governance, control, and devaluation of migrant domestic workers 

in Lebanese society, in a country that is already highly stratified. It separates MDWs into a subordinate 

class of people, based on citizenship status, nationality, gender, and race, and subjects them to 

discriminatory mechanisms of control that reflect their lack of worth in the eyes of the state and 

society. The Kafala system is not written anywhere in law, but is instead a series of administrative 

practices, maintained and enforced by GS. While GS is responsible for all matters related to 

immigration in Lebanon, MDWs are the only category of workers solely governed by GS. 

In addition, domestic workers are excluded from Lebanese labor law2 ( لمعلا نوناق , 1946) and are thus 

denied the basic rights to a minimum wage and to unionization. Without minimum wage standards, 

the Ministry of Labor assigns migrant domestic workers, who are almost exclusively women, to the 

lowest of four wage categories for migrant workers.3 These wage categories, in effect, are largely 

 
2 Article 7 of the Lebanese labor law excludes four categories of workers, including domestic workers and, 
agricultural workers. The law was enacted in 1946 and has not been updated in the 72 years since. 

3 “Migrant workers” generally refers to people coming from specific countries in Africa and Asia, such as Ethiopia, 
Bangladesh, the Philippines, Nepal, Sri Lanka, Kenya, Cameroon, and Madagascar. Their passports and global 
economic value are typically considered “lesser than” by the Lebanese state and society and broader global power 
structures. Workers coming from Europe, the USA, Canada, or Australia are not part of this wage category, and 
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defined by gender and nationality. For example, most male migrant workers from various Asian and 

African countries, as well as Lebanon’s neighbors including Syria and Egypt, are assigned to the third 

wage category (United Nations Development Programme, 1997). Migrant men most commonly work 

as cleaning staff or construction workers for large companies such as Ramco, and despite poor working 

conditions do receive, in theory, a minimum wage. A December 2018 court ruling also supported the 

right of Spinneys supermarket workers to organize, finding the company’s management committed a 

criminal offense by firing employees after their efforts to unionize, although the effects of this decision 

are not yet clear (Azhari, 2019; Legal Agenda, 2019). In contrast, since domestic workers are not 

included in labor law, women MDWs cannot legally unionize or engage in collective bargaining, 

essential to demand labor rights. 

Assignation to the lowest category makes MDWs even more dependent on their sponsors and open 

to violations of their contracts, which are non-standardized and generally weak.4 While the contract 

serves as an illusion of protection, any access to justice – from filing a complaint, to securing a lawyer 

and fair trial – is largely inaccessible to workers, especially if they cannot leave the house where the 

violation occurred. Unless they have permission from their employer, workers are only allowed to 

unilaterally break their contracts under three circumstances,5 and only with proof, which is extremely 

difficult to obtain. In practice, workers are criminalized the moment they leave their employer’s home. 

To file a complaint, they must overcome harassment from the authorities, inaccessible bureaucratic 

and lengthy court processes, dire lack of access to information, and systems that by default believe 

and favor the employer. The employer, in contrast, can easily report an MDW to GS for “theft” or 

 
generally enjoy “expat” status and associated benefits of high salaries and the ability to more freely enter and exit 
Lebanon, even though they technically also need a sponsor. 

4 While a Standard Unified Contract was introduced as a non-binding document by the International Organization 
of Labor and the Lebanese Ministry of Labor in 2009, it is rarely implemented in practice. Contracts vary in their 
criteria at the discretion of recruitment agents, employers, and GS. Migrant workers regularly sign one contract in 
their country of origin before traveling, but this document is not legally binding into Lebanon. Workers then sign 
another contract in Lebanon, but the document is frequently only provided in Arabic and often has different terms 
than what women were promised (Ministry of Labor Lebanon; International Labour Organization, 2012). 

5 According to the Standard Unified Contract, a worker can break her contract unilaterally and legally only if there is 
documented (1) non-payment of wages for three consecutive months, (2) physical or sexual abuse (but the level is 
not specified), or (3) being made to work in a capacity other than her contract (i.e. being forced to work in multiple 
properties). However, she still must find a new sponsor willing to arrange her papers and pay annual fees for 
residency and work permits, in order to stay legal (Ministry of Labor Lebanon; International Labour Organization, 
2012). 
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“escape,” waiving their sponsorship responsibilities and leaving the worker without a sponsor, and 

therefore “illegal.” Perceived insubordination of any kind, whether within the house of an employer, 

on the street, or at a protest, can lead to criminalization, detention, and deportation. This silencing of 

dissent poses serious barriers to change. 

Because domestic work primarily takes place in the home, Lebanese authorities deem it inappropriate 

and unrealistic to apply a standard legal code to domestic workers, Lebanese or foreign. This is justified 

by two arguments: (1) the perception that domestic work is irregular, because working hours and 

responsibilities might vary not just per household but also per day or week within the same household; 

and (2) the view that it is improper to invade employers’ private spaces by conducting labor 

investigations in their homes, despite the fact that they are also often the homes and workplaces of 

employees (Ramirez-Machado, 2003). The state’s logic, however, denies women migrant domestic 

workers the most basic of protections, reflecting the extreme devaluation of care and reproductive 

labor. Moreover, while the state argues that the labor law has no place in the private sphere, the Kafala 

system is based on the delegation of power to Lebanese individuals as employer-sponsor-hosts, 

granting them the freedom to ingrain state control in their own homes and into the daily lives of 

migrant domestic workers. And when the state gives employers and agencies this power, it absolves 

itself of responsibility. 

It is no coincidence that the Kafala system and Ministry of Labor categorizations target migrant 

domestic workers. Lebanese migration structures follow global trends of harsh regulation and 

criminalization of migration, which are based on strict notions of citizenship and borders, as well as 

patriarchal, racist, and classist governance. With sovereign power over their territories, nation states 

reserve the right to concretely assign the worth, value, freedoms, and rights of residents based on their 

nationalities, reflected in wage scales, visa categories, and availability of legal protection. Capitalism, 

interwoven tightly with patriarchy, assigns poor women, largely from countries in the Global South, 

to the bottom of global hierarchies of race, gender, and class, reflected in the monetary and symbolic 

value of their labor (Lugones, 2007). Even within the Global South, countries like Lebanon, Jordan, 

and the Gulf states profit off the working class of poorer countries, and more specifically the 

reproductive and care labor performed by women labor migrants. Migrant women become easy 

sources of cheap labor: their work is feminized, racialized, and privatized, and thus disposable to both 

host and sending country governments who know that new migrants will take the place of every 

violated, exploited, or murdered woman. 
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The problem extends much further than a lack of respect or attention to violations. Various officials 

at the Ministry of Labor (The Legal Agenda, 2016), Ministry of Justice (Lebanon 24, 2018), and 

General Security (Youssef, 2018) have acknowledged, in meetings, conferences, and public statements, 

specific cases of abuse or violence, and occasionally the widespread scope of mistreatment. However, 

these same actors have demonstrated that their interest is in minimal reform and limited accountability 

for individual violators, rather than comprehensive change. The state speaks of its offices to report 

abusive agencies and employers, but still prevents workers from organizing via a union or any formally 

registered organization. General Security shifts policies and practices without any obligation to 

communicate them transparently to the public, so activists learn about them through their impact on 

migrant worker communities – such as the criminalization, detention, and deportation of migrant 

workers with children and migrant worker activists (Human Rights Watch, 2014, 2017). 

It is easy to blame the system’s violations primarily on General Security and “bad” employers, but 

there is a vast network of players that builds, maintains, and profits directly from Kafala. Recruitment 

agencies in workers’ home countries and in Lebanon often mislead people seeking work opportunities 

abroad, and charge exorbitant fees to both employee and employer. More than 500 registered agencies 

operate in Lebanon, but it’s estimated there are over 100 more, all making money on the backs of 

underpaid or unpaid workers (International Labour Organization, 2016). Some embassies, consulates, 

and honorary consulates actively engage in corrupt practices that include demanding bribes from 

MDWs seeking access to justice, repatriation, papers for their children, and shelter, and refusing to 

support them if money is not paid. The economic benefit of overseas workers outweighs addressing 

individual and collective exploitation. Countries of origin, including Ethiopia, Nepal, Madagascar, and 

the Philippines, have instituted travel bans to Lebanon at certain points over the past decade, but 

governments do little to curb unofficial labor migration so new workers continue to arrive daily 

(Mansour-Ille & Hendow, 2006).6 Both money transfer companies and governments of “sending 

countries” benefit enormously from remittances sent from workers in Lebanon back to their families.  

With the Kafala system and the entities upholding it, the Lebanese state has a vested interest in denying 

protections and freedoms to MDWs. Exclusion from the law, discrimination, and parallel governance 

make it easier for public and private institutions to maintain untouchable control. The state also 

 
6 Labor bans have also been widely criticized for placing the burden on workers, as potential victims of abuse that 
countries claim to try to address, rather than perpetrators: the state, employers, and agencies. 
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benefits from channeling challenges to the system into a framework of neoliberal reform, which 

addresses individual cases of abuse and the most egregious labor violations, rather than target Kafala 

itself. It is clear that abolishment and replacement of the Kafala system with a just migration and labor 

system are not only necessary, but evermore urgent. 

Reformism and Neoliberal Humanitarian Discourse 

While there has been promising solidarity between activist groups led by migrant domestic workers 

and other feminist and leftist groups fighting for the abolishment of the Kafala system, these efforts 

at transformative change are at odds with a more mainstream approach to migrant domestic workers’ 

struggle, which calls for the system to be reformed rather than abolished and replaced. To recognize 

why this is harmful, we must understand three things: (1) how reformist discourse and vision is rooted 

in global neoliberal humanitarian approaches to social change; (2) how this reinforces the status quo; 

and (3) how reformism conflicts with movement-building and abolishment approaches, creating a 

dissonance in the work towards freedom and safety for MDWs and thus slowing it down. 

Reformist policy recommendations include essential changes, such as improved and standardized 

work contracts, signing of international conventions, inclusion of domestic workers in the labor law, 

labor inspections for both agencies and employers, and access to justice through lawyers, courts, and 

case workers. We support these demands; they are the minimum of what is needed.  

However, we must examine our assumptions behind each point of reform. We need to interrogate 

how these assumptions limit our vision and our imagination, and how they de-prioritize more 

transformative calls to action such as delinking sponsorship from employment, abolishing exit visa 

requirements, and legalizing freelance work. Reformism encourages individuals to “make it work” 

under the existing system. Reformist approaches maintain the structures of the current the migration 

system, which deems that the notion of state control over a migrant worker is acceptable, as long as 

we ensure physically “safe” environments for workers. While aspects of reformism promise action 

from “good” individuals to address harms perpetrated by “bad” individuals, the Kafala system remains 

a problem of the collective. 

Reformism focuses on individual harms produced within the Kafala system, rather than on the unjust 

nature of the system itself. This neoliberalist approach upholds the existing global capitalist order, 

which claims that an individual’s social status and conditions are the result of their own actions, rather 
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than systemic problems and collective responsibilities. This promotes a humanitarian mentality that 

reduces social justice to social aid, where remedying specific violations is seen as the key to change, 

leaving the structural reasons for these violations unquestioned. Reformist discourse isolates Kafala 

as a single-issue struggle, rather than an intersectional anti-racist, anti-imperialist fight. 

The proposed policy changes called on by reformist discourse thus fall short and actively recreate 

inequality. In practice, many institutions and organizations working from a reformist perspective 

provide immediate, necessary, and urgent medical, legal, and social service-provision for individual 

workers, but do not invest in making state and higher-quality private resources used by Lebanese and 

“expats”7 available to migrant workers. While some make an effort to extend resources and knowledge 

to MDW-led groups, most do little to make these services more widely accessible and sustainable. 

This creates a landscape of parallel and inferior medical, legal, and mental health services to 

complement the state’s parallel governance over migrant domestic work. 

Similarly, reformist calls might demand that the Ministry of Labor conduct inspections into “bad” 

agencies, but do not always question the power of agencies over workers’ lives. Local and international 

organizations, universities, and certain state actors produce valuable proposals for guides, laws, policy 

recommendations, and standard contracts – but they are often written without meaningful and 

sustainable collaboration with MDWs, and without inviting MDWs to the decision-making table. As 

of now, too many efforts to address the abuses against MDWs at best help women get away from 

their violent employers, but do nothing to prevent that employer, agency, or system from replacing 

her immediately with a new worker. The state plays a significant role in maintaining this dynamic; 

blocking past efforts by MDW-led groups and local and international NGOs for transformative 

change and limiting the imagination of what is possible. 

Under a reformed Kafala system, employers keep disproportionate control over MDWs, and MDWs 

neither have the same labor freedoms as other workers, nor have the same social freedoms as other 

residents and citizens of Lebanon. Freelance work and the freedom to change their type of 

 
7 Westerners and wealthy foreigners in Lebanon are generally referred to as “expats,” rather than migrants. This 
reflects privileges and assumptions around race, class, education, and economic power. Western passport holders 
can easily enter and exit Lebanon, often visa-free as tourists, compared to citizens from countries typically sending 
migrant workers to Lebanon. While Western passport holders with work permits are also technically governed by 
sponsorship policies, they typically take on elite jobs in universities, international organizations, and media outlets, 
who act as their sponsors. ( ھنم جورخلا و ھیف ةماقالا و نانبل ىلا لوخدلا نوناق , 1962).  
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employment would still be (legally) impossible. The visas granted to workers would still be specific to 

domestic labor only. Women would still work under a contract with their sponsors, who would still 

be required to be their employers, and they would still need permission from this sponsor-employer 

to quit or change their jobs. Women’s bodily autonomy and reproductive rights would still be 

jeopardized through the normalized practice of “live-in” domestic work, which creates vast 

possibilities for concealed “bad employer” behavior. 

While the state has been resistant to actually implementing reformist policies, it does support and, at 

times, work hand-in-hand with the actors promoting reformist discourse. In fact, many calls for 

change have been reduced to a reformist perspective precisely because of the state’s ability to control 

and define NGO and other institutionalized operations, and block more transformative efforts for 

change. For example, the state sanctions the operations of certain NGOs and religious groups, 

precisely because they take responsibility for service provision from the state and address medical 

issues, labor violations, need for shelter, general poverty, and physical and sexual abuse. For NGOs, 

permission from the state is often required in order to legally operate; for example, in order to run a 

formal shelter for MDWs, groups must establish a memorandum of understanding with General 

Security, which forces them to report names of people who stay in the shelter to the state, and thus 

puts a vast majority of undocumented MDWs using the shelter at risk of ultimately being deported. 

The respective actors complement each other’s roles: the state maintains a system of control, while 

service-providing groups maintain a target population of “beneficiaries” who need services, justifying 

ongoing funding from donors. As a result, NGOs and other institutes pushing for the protection of 

MDWs in Lebanon are often, although not rightly, viewed as the authority on the “issue” of migrant 

labor. Migrant workers themselves are rarely consulted in decisions impacting their lives, and are rarely 

able to speak publicly without the risk of being targeted and silenced. 

When the institutions working on defending and protecting migrant workers frame their policy 

recommendations as limited reform of an abusive system, rather than abolishment and replacement 

of an unjust one, the state has even less incentive to consider moves toward systemic change. And if 

we only look to the state as the sole source of change, we simply reinforce its immense power over 

workers. 

This approach to social injustice implies a dehumanization of workers that reproduces their social and 

political status as other. Firstly, in focusing on services and aid, humanitarian ideals create an 
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emblematic figure of the migrant worker as an often-passive victim-beneficiary, perpetually in need of 

support, and counted towards the targets of grant-funded programs. Already made subordinate to the 

state by Kafala, she becomes additionally subordinate to the institution providing her care, treatment, 

or other programming. She is expected to be docile, receiving, and lacking in knowledge and capacity. 

She is rarely given a say in what happens to her; standardized services are based upon assumed needs, 

particularly when it comes to foreign organizations who do not know the context, nor the everyday 

realities of MDWs’ lives in Lebanon. In accepting services, an MDW often has to accept this role as 

the victim-beneficiary; to speak out would be to lose access to resources that she cannot get elsewhere. 

There is also a level of respectability that she has to maintain to be seen as a “deserving” victim. If she 

is perceived to be a sex worker, to have stolen, to have spoken up for her rights, she quickly loses the 

currency of purity that allows others to help her. We’ve heard countless testimonies of police harassing 

women who come to them for help after an assault, of activists being deported, of embassies and 

consulates refusing to support their citizens with excuses insinuating that they perform sex work and 

are thus unworthy of aid. These women do not meet the expected definition of victimhood; they lack 

the required passivity, docility, and “good” moral character. 

The deserving victim-beneficiary is also needed to maintain the moral entrepreneurship embraced by 

some NGOs, media, and religious groups around migrant domestic labor. Moral entrepreneurs 

persuade society to adopt new rules or practices around a particular moral issue, or against whoever 

violates their values (Becker, 1973). The suffering of a particular group provides an opportunity to 

mobilize others to action, and – in NGO-ized and humanitarian spaces – access to new funding and 

authority on a humanitarian issue (Seu, Irene Bruna; Orgad, 2017, pp. 84–5). This reinforces a savior 

perspective and focuses on aid, rather than movement building. Social services become assumed under 

the scope of NGOs, increasing competition for funding between groups that should be collaborating, 

and reducing potential movements to project- based work that ends with the conclusion of a funding 

cycle. This dynamic reinforces the neoliberal framing of social change, reducing the intersectional issue 

of migrant domestic labor and the many grassroots efforts for rights to a single-issue problem with a 

remedial solution, which organizations can claim as their own. These organizations are awarded a 

moral high ground in society for taking the onus of social justice, safety, and care from the state, but 

face minimal accountability for the fact that they are upholding the status quo. 
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Reformism in general, and the creation of the victim-beneficiary in particular, ignores aspects of 

MDWs lives, identities, needs, rights, and freedoms beyond their status as workers. While reformism 

advocates legal protections and decent working conditions, it ignores important conversation and 

action around immigration, integration, and social accommodation. It rarely frames MDWs as people 

and not only workers, which would open conversations around access to social benefits, property, and 

options for acquiring permanent residency, among other things. This narrow frame does not give 

space for the idea that MDWs may want and can do other jobs besides domestic work, nor does it 

consider that migrant women may want to remain in Lebanon permanently, or for reasons other than 

work. 

The notion that an MDW is only a temporary labor migrant is institutionalized by the Kafala system, 

which limits MDWs’ stay in Lebanon not by number of years, but of sponsors; she can only change 

sponsors twice, for a maximum of three legal employers, after which she is legally required to return 

to her country of origin. This policy reinforces the social understanding of MDWs as temporary, 

cheap, care service, rather than people who have moved to a new country to live and work. 

The majority of reformist services and advocacy operate under this assumption – that an MDW came 

only for work, and wants to and will “return home,” completely dismissing the possibility of Lebanon 

being or becoming “home.” This is clear through their focus on the migration process and governance 

in calls for change, which largely lack demands that would legally or socially support and protect an 

MDW should she decide to stay in the country long-term. Within this reformist vision, three migration 

pathways are accounted for: she migrates, she works, and she leaves without incident; abuse interrupts 

this pattern, and returning to her country of origin becomes a remedy; or she violates the codes of the 

Kafala system and is subsequently deported by her employer or General Security. This understanding 

of migration reflects nationalist, racist, and classist constructions of who makes up the Lebanese nation 

state, and frames migration solely around labor. People migrate for many reasons, regardless of what 

their visas say. Some migrant workers come solely for work, others because they face persecution or 

domestic abuse, others still because they want to leave their town, home, or country, or because they 

are joining family by coming to Lebanon, and the list goes on. Many MDWs stay for decades, some 

with families, some until retirement age, some their whole lives. 

Under Kafala, migrants are denied from accessing – let alone becoming part of – Lebanese society 

and its culture, population, social fabric, national identity, and politics. MDWs are seen as only part of 
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its economy, and even then, in hidden, undervalued, unacknowledged, and depoliticized ways. MDWs 

with children are deported largely because the Lebanese state does not want a generation of migrant 

children to grow up “Lebanese,” and because it does not want migrant parents to have roots or reasons 

for settling in the country. We cannot bring down the Kafala system and build up a replacement unless 

we explicitly demand that migrant domestic workers are treated as full-fledged human beings in all 

aspects of their residency and employment in Lebanon, rather than base all policies, practices, and 

rhetoric around their status as workers. 

From Social Aid to Social Justice 

To go from social aid to social justice, we must recognize that the Kafala system is a manifestation of 

capitalism, state control, and societal racism and sexism, all of which also produce countless other 

injustices. The struggles of migrant domestic workers in Lebanon are linked to criminalization and 

dehumanization of black bodies, of refugees, of sex workers, of the working class. We need to build 

more alliances with movements working on connected forms of oppression, so that justice at all 

intersections is achieved.  

In many ways, the internalization of these systems kills our ability to imagine and to think differently, 

and reform becomes easy to define as the end goal when the most basic of rights are not being met. 

Decision-makers can implement minor changes to policies that make respecting a basic right seem 

like a win, when it should have been a given. Structures like the Kafala system do not passively function 

in discriminatory ways; they are also intentionally constructed to make change difficult. The state 

actively creates cracks in the movements towards justice for migrants, from the silencing, 

criminalization, detention, and deportation of activists, to the ways in which GS and the Ministry of 

Labor enforce collaboration with NGOs, causing rifts between those organizations and others 

working from a different approach. Arguments for transformative change are often easily dismissed 

as far-fetched. How can we call for the abolishment of a structure that seems so strictly ingrained both 

within the state and within society? How can we aim so high when the most basic of rights are being 

violated daily? These questions are valid, and the work is not easy for many reasons. Few donor entities 

support this approach; philanthropy is built on aid that reinforces a giver-receiver narrative, rather 

than the restructuring of systems of power (Reddy, 2015). Much of the public resists engaging with 

abolishment language, because it challenges perceived norms and comforts around race, class, gender, 

and citizenship. Moreover, the ways in which the state has failed less privileged Lebanese nationals 
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(poor and working-class people, women, and the elderly, for example) leads many to feel their rights 

should come before those of non-nationals, dividing movements rather than recognizing the ways in 

which all injustice is intertwined. 

To combat these systems and their many abuses, we need to prioritize words and actions that place 

movement-building over depoliticized humanitarian work. We must extend our work to address the 

policies and assumptions in place that facilitate abuse, exploitation, indentured work, and the 

normalization of control over and ownership of another person. This will eventually allow us to target 

the problem at its source. 

Our aim is not to abandon reformist efforts for protection of MDWs and the provision of services. 

Rather, we want to reframe demands in a way that acknowledges the global politics of migration and 

how the Kafala system perpetuates the racism, nationalism, sexism, and classism inherent to current 

migration structures. This means explicitly demanding that safety, protection, and access to justice are 

a state responsibility for any person residing in Lebanon, and that they are fundamental rights rather 

than privileges that one should be grateful for. It is also essential that we make services truly accessible, 

not contingent on a person’s perceived respectability, durable, and as self-sustainable as is possible – 

that we make services part of the larger movement rather than an end goal in themselves. As NGO 

employees, researchers, lawyers, case-workers, and project managers, we must share our many legal, 

medical, and social resources and networks with MDWs, who can then mobilize them within their 

own communities and extend them to other groups. 

We cannot achieve this alone. We must build deep and durable connections with as many migrant and 

non-migrant led groups, activists, collectives, organizations, and allies as possible, to form a solid 

foundation for a movement working towards justice for women migrant domestic workers. We hold 

an indispensable privilege to speak up and pressure decision-makers, journalists, fellow activists, 

judges, employers, and beyond. We can push the work further to achieve much more than improved 

labor rights and less exploitative employment relations. We can ensure social inclusion and shared 

community spaces; equal access to justice, to housing, to basic resources; freedom of movement, of 

assembly, of speech; rights to privacy and family, to healthcare and education at all levels. 

Movement building, while aiming high, begins in local, contextualized, grassroots work, and in 

acknowledging systems of power and privilege on the micro and the macro levels. It begins through 

the words we choose to use, the actions we choose to take, and the spaces we support and create for 
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communities to come together on a daily basis. From conversations to campaigns, we have the ability 

to shift the discourse and to challenge stereotypes. Strong networks within and between communities 

form the basis of this work; together we can ensure that MDWs needs are heard and met, and that 

service-provision is based and provided around them. We can prioritize joint decision-making, 

particularly when it comes to the demands MDWs and local activists make of employers and policy-

makers. Calling for these demands – through protest, for example – becomes more powerful when 

we work together in ways that respond to the unequal distribution of resources, personal security, and 

freedom of expression and movement between us. MDWs can take the lead in deciding the messaging 

and communicating the demands, while NGOs and other groups or individuals with resources can 

provide logistical and financial support. 

With this in mind, we support the many existing demands for policy change. These include: (1) 

ratifying and implementing the International Labour Organization’s (ILO) Domestic Workers 

Convention (C189); (2) expanding the Lebanese labor law to cover all workers, including domestic 

workers; (3) rewriting the Standard Unified Contract to guarantee basic rights including minimum 

wage, maximum work hours, overtime compensation, a weekly day off, adequate health insurance and 

care, and decent working and living conditions; and (4) holding abusive parties accountable and 

establishing accessible and affordable inspection and complaint mechanisms, fair and speedy trials, 

and legal redress. While these demands are urgent and necessary for MDWs’ safety and access to 

justice, they are incomplete and often taken out of the broader context of the Kafala system and global 

migration structures. In light of this, we also call for all those fighting with MDWs to see these 

demands as part of a larger movement that eventually leads to social, economic, gender, racial, and 

political justice for migrant workers and beyond. We call for full inclusion of MDWs in public and 

social spaces. We call for a stop to all forms of state violence against MDWs, including administrative 

detention, harassment and assault in prisons and police stations, and criminalization of workers who 

leave employers’ houses, have children, or engage in public activism. We call for the proper 

investigation of the frequent and normalized abuses and deaths of MDWs. We call for the right for 

domestic workers to organize and unionize, and for residency and immigration systems that legalize 

freelance work and decouple sponsorship from residency and employment. We call for policies and 

practices that respect migrant women’s right to privacy, bodily autonomy, and family, including the 

granting of legal residency to MDWs’ children. Finally, we call for building solidarity between migrant 

and Lebanese communities to counter racism and discrimination. Any call for justice will be 
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incomplete, until we consider migrant women as a significant and valuable part of Lebanese society, 

moving beyond perceptions that they are workers alone. 

Conclusion 

The struggle for labor rights and improving labor conditions cannot be isolated from this bigger 

picture. Protection within labor law and a standardized work contract is not enough. A migrant 

woman’s rights have not been met if she is still faced by harassment and discrimination in the streets, 

if she still risks being criminalized for quitting her job or for protesting, or if her children cannot be 

registered and documented as residents. We advocate for a system that values a person beyond the 

expiration date of their state-issued identification, and ultimately, we agitate for a world where will not 

exist at all. 

The discourse of reformism is just one case study of the damaging impact of neoliberalism and 

humanitarian discourse globally. It demonstrates to us the ways that movement-building is threatened 

and fractured not only by repression from the state, but by incremental calls for reform that maintain 

the status quo and strengthen our exclusionary borders, capitalist order, and definitions of citizenship. 

We argue again that reforms to the Kafala system, to all unjust systems, are necessary – but are never 

where the work stops. We must invest in long-term change that acknowledges both collective 

responsibility and collective solutions, while simultaneously addressing individual harm and needs. If 

we unite in these calls and movement towards systemic change, we can pool and strengthen our 

resources. We can transform public opinion through more powerful and unified advocacy and 

activism. Ultimately, we can increase pressure on the state, by continuously raising the stakes and 

refusing to accept its lack of accountability and responsibility towards justice. 
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Abstract 

 
This paper looks at the legal protection of one type of folklore in the People’s Republic of China 

(PRC), folk music. Given the PRC’s rapid development over the past several decades, the immense 

value placed on folk music by the population is not reflected in the PRC’s copyright laws.  Among 

other things, this paper argues that copyright is an inappropriate mechanism to protect folk music. 

Furthermore, it considers and then recommends other frameworks which may be more suitable to the 

communal nature of folk music in the PRC.  
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Introduction 

The People’s Republic of China (PRC) formally recognizes fifty-five ethnic minority groups in 

addition to the Han majority.8 As a result of the country’s ethnic cultural diversity, there is a collective 

strong presence of folklore. Folklore, otherwise referred to as ‘cultural expressions,’9 consists of a 

range of subject matter and is defined as ‘traditional-based creation of group or individuals reflecting 

the expectations of the community as an adequate expression of its culture and identity.’10 It is regarded 

as a national pride, ‘a shining treasure house that symbolizes national unity.’11 This essay will focus 

specifically on one type of folklore in China, folk music. It ‘absorbs’12 social changes and moves with 

the originating community.13   

There is a disjunction between the cultural values and the objects that the PRC’s copyright laws 

protect. Despite the immense value placed on folk music by the population, this attitude is 

 
8 Central Intelligence Agency, East & Southeast Asia: China, The World Factbook, Retrieve at: 
https://www.cia.gov/library/publications/the-world-factbook/geos/ch.html 
9 Liu, p. 204 – 205 
10 Ibid 
11 Ibid 
12 Valsala and Kutty, p. 9 
13 Ibid 
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unfortunately not reflected in its copyright laws. The overarching situation is that the copyright law is 

founded upon the concept of individual creativity and that an individual should enjoy monopoly rights 

over the creation.14 However, the law leaves the status of folk music unclear and unguided. There is a 

lack of protection directed towards the protection to communities where the folk music originates. 

One predominant reason is globalization with the increasing emphasis on commercial interest in 

private property. Not only has this impacted on the PRC’s laws, it has influenced the way the 

population regards folk music. It has been urgently indicated that Chinese folk music is ‘disappearing 

and facing challenges for its very survival.’15 It should be observed that the existence of folk music 

pre-dates copyright law and that if copyright law existed in the ancient dynasties, there would be an 

absence of the wealth of folk music and its associated culture today.  

This essay has four sections. First, there is a discussion on the background of China, taking into 

consideration its culture, wealth and politics. Next, the essay will focus on PRC’s copyright laws and 

its lack of correlation with culture, the way in which it does not adequately protect folk music and 

offer authorship towards the originating community. It will conclude that copyright, generally, is an 

ill-fitted mechanism to protect folk music and the embodied traditions. Finally, the essay will consider 

two options other means of protection with an evaluation as to whether the options are viable models 

for the PRC. Furthermore, it will suggest a new framework that consists of two inter-linking parts; the 

self-determination model and the recognition of communities as legal persons. For the purposes of 

this paper the term ‘communities’ refers to the originating communities where the folk music comes 

from in China.  

Background: Chinese Culture, Wealth and Politics 

In the late 1980s, the communist country made its transition to a market economy from a centrally 

planned one.16 Its copyright laws date back only to 1 June 1991.17 Before this, it had a practice of 

‘uninhibited borrowing and adaptation’18 of folk music for both political and entertainment purposes.19 

 
14 Chang, p. 329 
15 Liu, p. 203 
16 Rees, p. 138 
17 Wang and Davison, p. 168 
18 Rees, p.  9 
19 Ibid 
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Rees accurately claims that China is currently in a ‘state of legal and moral flux’20 as a result of the 

economic transition.  

Now, there are multifaceted political realities that need to be taken into consideration. Western 

countries are constantly criticizing China, for ignoring intellectual property rights infringement, 

especially the United State of America.21 As China is still trying to understand and develop laws that 

are culturally unfamiliar, the idea and awareness of intellectual property rights remain 

‘underdeveloped…at large.’22 There is a lack of appreciation of copyright protection generally. 23  

Copyright, as a western concept, clashes with folk music at the ‘most fundamental level’.24 In Western 

countries, music is perceived as a ‘piece of individual property.’25 On the other hand, there are 

traditional communities that assign immeasurable powers to music26 and have other purposes, such as 

rituals. Hence, the appreciation towards copyright laws in China does not come naturally.  

For example, in the early 1990s, one of the Cultural Revolution-era songs, Hong Taiyan (Red Sun) was 

reworked into a disco karaoke style.27 The composer of the lyrics, Shetuken, stated that he was paid 

20 Yuan for the lyrics and was given ‘one record and one book.’28 When he won a prize, he was 

consequently awarded 250 Yuan. He commented that there was ‘no idea of money or copyright.’29 It 

was this disco version that was commercialized first in China on the marketplace conditions, 

competing for consumers’ money and their ‘hearts and minds.’30 This ultimately disintegrates folk 

music into a commodity as a result of commercialization.  

This issue is then exacerbated with the general income levels of the population. Whilst China is now 

considered as a rapidly growing economic country, it is a still considered a developing country, 

according to the World Bank. 31 There is still 6.1% of the 1.6 billion population that live under the 

 
20 Ibid 
21 Ibid 
22 Ibid 
23 Ibid 
24 Mills, p. 58 
25 Ibid 
26 Ibid 
27 Harris, 2005, p. 402 
28 Rachel Harris, 1999/2000 , 58 
29 Harris, 2005, above n 21, 15 
30 Barme, p. 116 – 118 
31 World Bank, Data: China (2014), Retrieve at: http://data.worldbank.org/country/china 
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poverty line, at approximately RMB 2,300 (US $3,630.00).32 It is observed that economic growth has 

furthered in the coastal regions rather than the interior.33 Therefore, there is an unbalanced level of 

growth throughout the country.  Despite becoming the world’s ‘second largest economy,’34 China still 

has the second largest number of poor people after India.35 There are people who are unwilling to pay 

and have little respect for copyright.  

China’s rapid economic ascendance has brought major issues, especially high inequality.36 As a result 

of the imbalances and China’s increasing awareness of influence of western laws, such as intellectual 

property,37 folk music will likely not survive and is regrettably vulnerable to the trend.  There is a 

transparent incoherence between the law and the protection of folk music.   

The People’s Republic of China’s Copyright Laws 

Correlation with Culture  

The PRC has aligned their copyright laws with the US laws and expectations,38 especially after the 

bilateral trade treaty in 197939 called the Agreement on Trade Relations between the People’s Republic 

of China and the United States of America. China also has modified its laws to be aligned with 

principles of international treaties, such as the World Trade Organization (WTO) and its Agreement 

of Trade Related Aspects of Intellectual Property Rights (TRIPS Agreement)40 since becoming a 

member. However, there is a misapplication of laws in terms of culture. Culture impacts the level of 

protection that a country will offer intellectual property within its borders. 41 It is particularly important 

as China is considered as a ‘highly collectivist society,’42 but has adopted copyright laws from ‘one of 

the most individualistic’43 countries, the USA44 and international treaties that are provided by other 

 
32 Central Intelligence Agency, above n 1 
33 Ibid 
34 World Bank, above n 24 
35 Ibid 
36 Ibid 
37 Rees, above n 9, 146 
38 Alford, p. 1 
39 Wang and Davison, p. 168 
40 Xu, p. 361 
41 Budde-Sung, p. 345 
42 Hofstede Centre, China – Geert Hofstede (13 May 2014), Retrieve at: http://geert-hofstede.com/china.html 
43 Hofstede Centre, United States – Geert Hofstede (13 May 2014), Retrieve at: http://geert-hofstede.com/united-
states.html 
44 Ibid 
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individualistic countries.  According to the notable intercultural researcher, Gert Hofestede, 

individualism concerns the idea that people look after themselves for their own benefit.45 On the other 

hand, collectivism is where people of a particular culture act in the group’s interest and not themselves, 

especially in families, in exchange for loyalty.46  In a Xinhua newspaper release, it stated that previously 

it is impossible to establish who the inventors in China are because it is a result of combined effort 

and no one claims the whole credit.47 Theoretically, the two countries sit on opposite extremes.  

Practically, there is a clash.  

This shows that the PRC’s laws are removed from the country’s immediate social and cultural realities. 

Yet, the Chinese constitution states ‘all minorities have the freedom to keep or reform their traditions 

and customs.’48 The current copyright law currently defies this and acts as a barrier. 

Copyright law’s protection of folk music  

The current copyright laws have measures for the protection of copyright in folk works through the 

State Council. 49 However, its measures of such protection have not been published50 and the standard 

for assessing remuneration is left to the State Council’s discretion to establish.51 Copyright is given to 

authors of ‘works’ that are expressed and demonstrates originality. 52 It is important to note that there 

is an administrative department for copyright that is nationally responsible for its administration53 

called the National Copyright Administration of China (NCAC).54  

Folk music fails to gain protection as a result of its very nature, which is an ‘absolute barrier.’ 55  Folk 

music consists of ‘local, contextualized, unwritten musical traditions.’56 Firstly, the community is the 

creator and the creative contributions to the music are resultant through consecutive generations.57 

 
45 Ibid 
46 Hofstede Centre, China, above n 35 
47 Alford, above n 31, 64 
48 Constitution of People’s Republic of China, March 2004, art 4 
49 Ibid, art 6 
50 Luo, p. 52 
51 Wang and Davison, above n 32, 178 
52 Copyright Law of the People’s Republic of China] art 1 
53 Ibid art 7 
54 National Copyright Administration of the People’s Republic of China, http://www.ncac.gov.cn 
55 Luo, above n 43, 53 
56 Rachel Harris, above n 20, 381 
57 Ficsor, p. 3 
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The individual who created the work is frequently ‘anonymous’58 and likely to have already passed 

away. Thus authorship is impossible to be attributed. 59 As a result of the generational characteristic, it 

is too old to be protected.60  Secondly, copyright protection does not extend to the evolving nature 

and amendments made by each person who has contributed to the music. 61 This is perhaps the most 

fundamental and core characteristics of folk music. It is regarded as a ‘living and still developing 

tradition’62 that does not remain stagnant. Thirdly, there are multiple versions of folk music that has 

transcended through time. As a result, there is an issue of originality. The law does not protect 

transcriptions or new versions of the folk music, as it is not deemed original enough. Hence, folk 

music requires infinite protection.  

Due to the fact that the folk music fails the criterion of copyright, it is then shifted into the public 

domain. The music is used freely63 and exploited for other people’s benefit. From a wider perspective, 

it leads to the erosion of creativity and traditional culture over time. Consequently, the owners of the 

folk music recordings control its use,64 as opposed to the originating community. Accordingly, there 

is a decreasing incentive to continue the tradition of the originating communities in the long run. This 

is an undesirable and detrimental effect of the law.  

Like many others, Mills concludes that no regulations implemented by the international treaties and 

PRC’s copyright laws could resolve the issue concerning copyright ownership of folk music.65 These 

laws are only concerned with creations of individuals 66 and the copyright holders’ interests.67 Even 

though folk music is unqualified for copyright, it is a craft in which people with the requisite 

knowledge and skill were able to create. It should not have the negative connotations associated, such 

as creations of ‘lower, more primitive civilization.’ 68 It should be considered as an art of the collective 

and broader community, which has more value than money and go beyond the realms of 

commercialization. Folk music requires specifically targeted and infinite protection.  

 
58 Liu, above n 2, 205 
59 Luo, above n 43, 53 
60 Ibid 
61 Ibid 
62 Ficsor, above n 50, 2 
63 Mills, p. 60 
64 Ibid 
65 Rees, above n 9, 148 
66 Liu, above n 2, 205 
67 Rees, above n 9, 148 
68 Liu, above n 2, 204 
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Authorship Attributed towards Communities: A Victory Money Cannot Buy 

It is clear from the PRCs laws that recognition and attribution of authorship to the originating 

communities is impossible. There is a prominent example concerning the music of the Amis 

community of Taiwan Province in the PRC. The Amis group is Taiwan’s ‘largest indigenous minority 

group’69 and known for their multipart singing style.70  Micahael Cretu’s “Return to Innocence” was 

the official song of the 1996 Atlanta Olympic Games. It contained a sample of an Amis song in the 

background,71 called “Song of Joy.”72 Kuo Ying-nan and Kuo Hsiuo-chu, an elderly couple performed 

the sample at approximately 1979 in Taiwan.73 Cretu claimed that he had purchased the right to use 

the sample from the Maison des Cultures du Monde (MSM). However, the Kuos never gave 

permission to the MSM or the publishing company, Engima, to commercialize the sample.74 From 

Kuo’s perspective, they were disappointed for two points. Firstly, the audience was falsely led to 

believe that performers on the sample were indigenous people in a jungle.75 Secondly, and perhaps on 

a more personal and cultural basis, the Amis community received no recognition for their contribution 

in Cretu’s song. 76 A copyright lawsuit was filed in December 1997 in the US Federal Court on behalf 

of the Kuos on the ground that they did not grant permission to any for the commercialization of the 

sample. 77 The lawsuit was settled and recognized the Kuos as the legal authorized copyright owners 

of the sample and credited on every future release of Cretu’s song.78  

However, the couple was seeking authorship to be credited towards the whole Amis community. It 

was claimed that this type of remedy and recognition for the whole community was a ‘victory that 

money cannot buy.’ 79   This is unfortunate that the lawsuit could only create awareness and interest in 

the community’s culture, as opposed to providing the remedy the applicants were seeking. This shows 

that copyright protection generally is ill equipped, too narrow and irritatingly selective. Not only 

 
69 Ibid 
70 Ibid 
71 Ibid 
72 Rees, above n 6, 144 
73 Chang, above n 62, 327 
74 Ibid 328 
75 Ibid 
76 Ibid 
77 Ibid 
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should copyright protection seek out monetary concerns, it should also consider non-monetary 

concerns,80 such as the sustainable preservation of a culture. It is clear that the Kuos wanted to protect 

and preserve its community’s traditional knowledge, but copyright laws and globalization collectively 

are major impediments. It denies protection to a cultural heritage that a whole community can sing. 

From a broader assessment, the purpose of law and the rule of law protect rights of the ‘smallest 

minority that has ever exists’81 and that everyone is treated fairly.82 Yet, it can be interpreted that 

copyright law does exactly the opposite of the law’s general objective. It ceases to protect or give a 

fair right to people or communities that are outside a particular framework, the commercial 

framework. It is ultimately discriminatory towards the minority. The World Intellectual Property 

Organization (WIPO) states that ‘any law for protection of creativity should bear in mind the need 

for promoting intellectual efforts of authors of such creations and at the same time should ensure that 

the legitimate interests of the society are also taken care of adequately.’83 It is apparent that the 

copyright law fails this. The reality is that folk music is frequently commercialized without regard for 

the originating community’s cultural and economic interests.  

Perspective of the Ethnic Communities: Kam Minority 

Communities have voiced concerns over their loss of control regarding the use of their folk music.84 

For example, the main concern expressed by the Kam minority as custodians, is that once the music 

is used to make profit and thus erodes its cultural value. Not only does the community not derive any 

benefits from the music used, they are not credited properly. The ‘distrust is widespread’85 which 

causes the communities increasingly removed from the law. Moreover, there are systems for 

organizational and structural purposes in the communities.  In the Kam community, there is a song 

expert, who is individuals that possess the highest level of custodianship and responsibility for teaching 

songs of the community.86 Yet, the song expert was placed in in an awkward and conflicting position 

 
80 Mills, above n 56, 62 
81 Capitalism, What is the Purpose of Law? (2013), Retrieve at: http://capitalism.org/government/what-is-the-
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when asked to place the music on an online archive87 for the purposes of fair-use. It is a trade-off 

between the technological preservation of their music and the potential detrimental effects it would 

have on the culture and community. This is a prominent example of where ‘indigenous people…stand 

at the cross-roads of globalization.’88 

It is tremendously difficult for communities to engage with folk music protection. The vast majority 

of the communities are located in remote areas, with a lack of technology. The members of the 

communities may not be educated or knowledgeable about copyright and infringements.89 As a result, 

they are unable to find out that their music has been inappropriately used and infringed.90 For example, 

the members of the Kam community have either none or very minimal opportunity to use the Internet 

and see the archived material before making it accessible to the world.91 Also, given that there is a 

population in China that lives below the poverty line, the idea of litigation for infringement is firstly 

foreign, and secondly too expensive to commence. It does not become a priority. 

 

Current Alterative Approaches to the Protection of Folk Music 

There are other approaches to protect Chinese folk music on which the PRC can look towards to best 

suit the nature of folk music and its culture. Some countries have legislated laws to control the 

distribution of their traditional music, such as regarding their folk music as a natural resource92 or as 

a concept of self-determination.93  

Natural Resource 

The natural resource model regards folk music as part of culture’s identity and a natural resource. As 

a result, the value of music is created from its ability to unite a nation and build one central cultural 

identity.94  Mills explains that the approach consists of nationalizing folk music and recognizing it as 

government property.95  
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Senegal’s legislation is based on the natural resource approach. It is for protection against “cultural 

invasion” of technologies and broadcasting. 96 The statutory definition provided for folklore includes 

all literary or artistic works, passed down through generations, by Senegalese authors.97 It covers both 

oral and transcribed folk music. It is the Senegalese government’s perspective that folk music is an 

‘important link in national unity’98 that binds the diverse nation together. 99 Article 9 states: “[…] all 

folklore shall belong originally to the national cultural heritage.”100 Effectively, individuals, groups or 

communities that created the folk music are ignored. If an individual would like to make a profit 

through the music, he or she must have gain authorization through the national government’s 

copyright office, Bureau Senegalese’s Droit d’Auteur (BSDA).101 The community’s consent is 

unnecessary as long as the office authorizes the music’s use. The office will then collect a percentage 

of future royalties102 for the authors’ ‘cultural and welfare purposes.’103 However, the legislation’s vague 

language is vulnerable to manipulation and allows individuals or communities to be denied of benefits 

at the office’s discretion. There is an unsettling question of whether the communities do actually 

receive any benefit as the office is effectively acting as a “middle man” and possesses control. If this 

is the case, the whole purpose of the approach eliminated.  

This approach is also flawed because the categorization of music to a national resource leads to cultural 

creations being assessed on the same standard as other national resources, such as forests. There is a 

fundamental distinction as music is a product of people104 and   the latter is a product of the world’s 

natural ecosystems. 105  

The PRC can look to the Senegal government’s ways in which they have used their office to regulate 

and distribute royalties as well as regard music as a national treasure. The PRC could implement the 

same powers on the NCAC and provide benefits to the concerning communities. Li Liu has 
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97 Loi No. 73-52 de 1973 sur le droit d'auteur  [Copyright Act 1973] (Senegal),  art 9 
98 Mills, above n 56, 70 
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recommended a similar approach for PRC’s copyright laws’ third revision.106 However, the approach 

is highly prone to corruption. Since both China and Senegal are countries that are dealing with 

corruption, it is highly likely that corruption would occur. It is founded that China has a higher 

corruption rate than Senegal, 80th and 77th respectively on the Corruptions Perceptions Index founded 

by the Transparency International Organization. 107 Ultimately, this natural resource model is not 

recommended for PRC’. The potential effect undesirable and would be more negative than the present 

situation. It would increase the PRC’s increase the general level of corruption.  

Self-determination 

The concept of self-determination ‘grants individuals and groups ownership rights over their 

creations.’108 It declares folk music as a type of property, which should be controlled by the originating 

community.109 It is identified as a human rights principle.110  For example, Canada’s Royal Commission 

recognized self-determination as a right held by all indigenous peoples, such as the Metis and Inuit.111 

The proposed law in Brazil, Indigenous Societies Act, directly protects its indigenous communities and 

their creations through this model.112 There are two interesting factors about this law.  The law creates 

a government department, the Federal Indigenous Agency (FIA), that functions as an “arm”113 of each 

community and assist the communities to obtain records of ownership for infringement, destruction 

or alteration claims and acts as a royalties collection agency for the music’s use. 114 It is also buffer 

between the indigenous communities and users outside the country.115  Also, the FIA governs the 

Fund for Indigenous Authorial Rights. The Fund comprises of fines from infringements, donations 

and royalties from unidentified works116 and uses the money to benefit the communities.117 
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Secondly, it allows animals or spirits to “compose” works by eliminating the requisite element of 

authorship118 and collective authorship can be extended to entire communities.119 It is unnecessary for 

the work to be expressed or original. In order to gain protection, the community must simply prove 

that the music was created through the community or one of the members regardless if he or she is 

alive or dead.120  

The overall effect is that the legislation permanently vests the ownership rights of folk music within 

the originality community and therefore folklore would never enter the public domain or become 

government property. It provides rights to the communities such as the right to use and authorize its 

use to third parties,121 ‘right to maintain the secrecy of traditional knowledge, the right to refuse access 

to traditional knowledge [and] the right to apply for protection.’122 Cumulatively, it has a very positive 

affect on research and development in Brazil. This presents how folk music would infinitely remain 

in the private sphere and is a clear example of how the law can be all-inclusive to the people of the 

country. It is an ‘exciting advancement’123 in the protection of non-Western music and brings in 

economic benefit for those communities directly.  

One major concern with this the self-determination approach is that it largely depends on application. 

It is noted that without government support and enforcement, this approach would ‘quickly 

degenerate’124 into hollow words without meaning. Furthermore, the proposed law is still under 

consideration for its legality and constitutionality by a special committee before enactment.125 It has 

been approved by the Chamber of Deputies and has been passed by the Senate.126  

Suggested Framework: Self-Determination and Legal Person 

This paper provides a framework to protect folk music in China taking into consideration the above 

discussion concerning the current copyright laws in PRC, the culture, the communities’ perspective 

and the alternative approaches to folk music protection. It is two-fold; firstly, creating new laws using 
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the self-determination concept in Brazil, and secondly, recognizing each community as a legal person 

for the purposes of folk music protection.  

It is suggested that the protection of folk music is ‘dependent on consistent governmental polices of 

open-mindedness towards the use…of legislation.’127 Since folk music is a creation of culture, it is 

more appropriate and significant to use culture as a criterion to determine new and appropriate laws. 

Through a comparison between natural resource and self-determination models, China is more suited 

to adopt new laws towards the self-determination concept in Brazil. According to Hofestede, both 

countries are considered collectivist countries with a strong emphasis of ‘cohesive groups.’128 Brazil 

score 38 on Hofstede’s individualism scale, 129 as China scores 20,130 which suggests that China is more 

collectivist than Brazil and has a stronger emphasis on community values. Other cultural similarities 

include power distance, which is the extent to the country expects for power to be distributed 

unequally.131 Both countries believe and respect the hierarchy. This is relevant to self-determination 

concept because it shows how the Brazilian proposed laws offer protection to the communities’ 

creations as well as providing social order throughout the nation.  

Generally, the application of the self-determination model would allow the many communities in 

China to be the owner of the folk music notwithstanding expression or originality. There would be an 

absence of ‘burdensome copyright requirements.’132 Like Brazil, the PRC can give powers to the 

NCAC to also protect communities specifically, as well as the administration the copyright for the 

whole nation. By using the NCAC as a buffer for foreign users, greater accountability and credit would 

be given to the originating communities in both the domestic and international music industry. 

However, if this is deemed as an improper use of the NCAC, another office should be formed through 

legislation purely for community creations and its protection. The community would be considered as 

to have primary ownership, which would be present as long as there are members within community 

to inherit ownership.133  Furthermore, the music would remain in the private sphere, which would 

eliminate, or vastly decrease, illegitimate use and exploitation. Very much like Brazil, many 
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communities do not have economic resources. A clear example is that the Kuos were only able to file 

a lawsuit with the financial support of a Taiwanese record company.134 Thus a funding body would be 

beneficial for the long run and would be less reliant on the government in terms of money. It would 

send a message to the nation and the world that infringement or other illicit acts towards folk music 

will not be tolerated. This would drastically change the attitude towards traditional knowledge 

generally. 

Legal Person  

In extension to the self-determination model, each community should be considered as a legal person 

and as a result, a legal enterprise. According to the Chinese civil laws, a legal person consists of 

‘organizations that have civil capacity are competent to perform civil acts, and according to the law 

independently enjoy civil rights and assume civil duties.’135 The enterprise legal person category 

occupies most of the legal persons in China.136  An enterprise legal person must possess their own 

property. 137 There is an opportunity for a new category of legal persons to be created for communities. 

Furthermore, it is recognized in the PRC’s copyright laws that legal entities would be able to ‘enjoy 

the copyright in their works, whether published or not.’138 This would offer two avenues for 

communities to be given authorship of the folk music.  

The benefits of recognizing each community as a legal person are numerous. Currently, it is very hard 

to attribute folk music to an author because the individual or group has passed on already. As a legal 

person, a community would be able to claim authorship for any folk music that is created by a member 

of that community. Furthermore, it would enjoy civil rights as well as obligations.139 In terms of 

regulating infringement and receiving remedies, the communities would be able to file lawsuits as 

opposed to having one individual file lawsuits and still not have the folk music attributed to 

community, like the Kuos. It would make the impossible victory to a reality which ‘money can buy.’ 

140 This would bring both monetary and non-monetary benefits directly to the community and increase 

awareness. It would encourage the each community and the broader nation to take part in the 
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protection of their works and therefore continue the preservation of culture in the long run. Chang 

claims that the Kuos won public respect for their culture through the lawsuit.141 It is crucial that a 

community be given authorship otherwise; the respect is short lived and opens to exploitation in the 

future. For example, upon recognizing the Amis community as a legal person, the music would be 

directly associated with the community’s culture and heritage from the world. 

Further Evaluation of the Whole Suggested Framework  

The only way this model would succeed is through enforcement and intricate detail in the new law, 

like with the Indigenous Societies Act. However, a major flaw with this approach is that it fails to regard 

folk music originate some multiple communities. In the case of the Kam community, their music is 

recognized with the music from the Sao community. There is confusion as to which community is 

actually the originating community.142 If protection is granted by the suggested framework to one 

community in China and to another community as well, this would lead to an issue of the “tragedy of 

the anti-commons,” a term created by Michael Heller. 143  Namely, if rights were granted to the 

communities, then each community would be entitled to terminate reproduction of the music, despite 

the authorization of reproduction from other communities.144  

On a larger scale, there are instances where the folk music works stems from communities across 

borders but come from the same region. For example, China’s Xinjiang Uygar Autonomous Region, 

Iran and Azerbaijan all play a certain music called Mukamu.145 Furthermore, Kyrgyzstan and China’s 

Xinjiang share the same music called Manasi.146 The Amis music in Taiwan also consists of Japanese 

folk music elements as a result of historical occupation on the land by the Japanese. The music of the 

Amis community has the F and B passing tones from the Japanese ‘Miyakobushhi scale.’147 Therefore, 

this suggested framework and other approaches mentioned would not be advanced enough to address 

cross-border issues and require further research. 

On a political platform, it is important to note that there may be external forces that would prevent 

such a development of new laws towards self-determination. Mainly, China’s position in international 

 
141 Ibid 
142 Ingram, above n 78, 98 
143 Liu, above n 206 
144 Ibid 
145 Ibid 
146 Ibid 
147 Chang, above n 7, 331 



Volume 2 | Issue 1 
The International Journal for Arts and Politics 

36 

 

 
 

treaties and strong ties with the US may cause this framework to never come to fruition or 

implementation would be a long-term process.  

On the contrary of the purposes of the suggested framework, if the community would prefer to use 

their folk music as a commercial product and exploit it accordingly for economic profit, they would 

be entitled to do so. Taking into consideration the percentage the Chinese population who still live 

below the poverty line, it would become a valuable source of income. However, the wider implication 

is that the music and its associated culture would be lost entirely over time. It would not be any 

different to having folk music in the ‘hands of non-indigenous people’148 and using folk music purely 

for commercial purposes.  

Conclusion 

The copyright law that operates for one country is not necessarily an appropriate fit for other 

countries. Throughout this essay, it is clear that there is an inadequate or almost absent of protection 

for Chinese folk music provided by the PRC’s copyright laws. Due to the influence of the US and 

other international treaties, a conclusion can be drawn as to the unsuitability in fitting the law to a 

country of a completely different culture. Furthermore, along with other forms of folklore, Chinese 

folk music is endangered by globalization and commercialization.  Agreeing with Kanza, it is 

impossible to find a ‘one size fits all’ solution.149  It is clear that cultural, political and socio-economic 

dynamics play a fundamental role in the protection of folk music.  

The essay discussed the national resource and self-determination models as other alternatives to folk 

music protection. It concluded that China is culturally more suited to adopt news laws with the self-

determination model to specifically protect its folk music and associated culture, like in Brazil. It offers 

a completely new platform in which communities can be attributed authorship for the folk music. 

This is relatively more in line with the definition and nature of folk music itself.  

Additionally, the new framework combines self-determination laws with the recognition of 

communities as a legal person. Whilst the new framework is susceptible to other problems, such as 

cross-border folk music, there is no reason that the framework could not operate strictly within the 

PRC’s border. The benefits of it would not only allow communities to be the author of its folk music 
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but change the general attitude towards folk music legally. It would remain in the private domain and 

have a chance to evolve infinitely. More broadly, it would preserve the cultures that have existed for 

thousands of years for the benefit of our future global community in a increasingly globalized and 

commercially focused environment.  
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Abstract 

Terrorism has been in existence for decades as a form of radicalism, proving to be a great hurdle in 

our socio-economic prosperity, political stability and geo-strategic sustainability. Ironically, scientific 

achievements have similarly been attributed with the very promotion of radicalism and have been the 

topic of discussion in the scientific community with long standing unresolved disputes. This study 

addresses these very issues by proposing that where psychology plays a pivotal role in identifying the 

causes and consequences of radicalism, science and engineering studies work towards decreasing 

radicalism. The study discusses the current research being conducted by the authors in order to 

discover the psychological dimensions of the radicalism. They present a case study of a group as 

evidence to support their claim that science and engineering help in reducing radicalism through 

highlighting that the structure of our educational system provides basic foundations to help mediate 

radicalism. In addition, a study about the psychology operative in the mind of an extremist is discussed 

as a test case scenario to show how science and engineering help communities in be more open and 

accepting to the ideas generally conceived to be extreme.  

Keywords: Education, Engineering Studies, Extremism, Psychology, Radicalism, Terrorism  

Background 

In our general understanding to the concept of radicalism, it is considered as a term associated with 

root changes. These changes can be of any type and does not qualify to any specific discipline of life.  

John Brewer, for example, in his work on party ideology and politics, defined radicalism as “[…] not 

what approximates to some notional political scheme, but any position which, if fulfilled, would 

undermine or overturn existing political authority.” As an ideology, radicalism challenges the 



Volume 2 | Issue 1 
The International Journal for Arts and Politics 

39 

 

 
 

legitimacy of established norms and policies, but it does not, in itself, lead to violence.150 But when it 

is transformed into extremism and radicalized individuals start using violence and engaging in unlawful 

activities, including terror, to attain their social, political and economic targets, it becomes a 

problematic security issue instead of a simple political concept.  

Here, science education in general and engineering in particular aim towards ameliorating the situation 

and present a somewhat different perspective. For students of science, extremism is non-existent, for 

daily life breakthroughs have never been radical in nature. It is an agreed upon theory in scientific 

community that scientific progress, a gradual process helps us digesting the fact that nothing happens 

overnight. The human urge of more, more and never enough has kept us motivated to keep on 

introducing tools that make our lives easier. Our ability to communicate through smart phones, 

travelling by airplanes and ordering food online through computers, a courtesy of engineers, associate 

a long history of gradual development that started from Bell’s Lab, Brayton’s engine and Alan Turing’s 

concept of computational machine. Calling these scientific marvels as a promotion of radicalism is in 

no way appropriate. If a person, who died in 1800, is resurrected somehow and then he claims this 

world to be radically changed, he is justified to do so because he has not been a part of this chain 

process. But if the present world population, observant of all these chronological changes claims 

something similar, that would be an absurdity. Those who have been a part of this daily progress of 

science are in no position to justify the radicalism since study of science and engineering demolish 

such beliefs. Here, the stance of human psychology experts is not very different who posit that once 

we are a part of a gradual chain process, the final product does not appear radical. Psychology being 

operative at the rear has thus prepared our minds and thoughts in such a way that things don’t seem 

odd anymore. We are now convinced that there is always some happening behind every occurring and 

any demonstration of radicalism is a momentary action by those who are unaware of the history of 

the facts.  

At the same time, it’s been agreed upon that radicalism becomes violent when it becomes a serious 

threat and danger for a nation’s prosperity and survival- “terrorism” being one such example that has 

been defined by the European Union's Framework Decision on Combating Terrorism of 2002 as “an 

intentional act which may seriously damage a country or an international organization, committed with 

the aim of seriously intimidating a population, unduly compelling a Government or an international 
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organization to perform or abstain from performing any act, seriously destabilizing or destroying 

fundamental political, constitutional, economic or social structures by means of attacks upon a 

person’s life, attacks upon the physical integrity of a person, kidnapping, hostage-taking, seizure of 

aircraft or ships, or the manufacture, possession or transport of weapons or explosives”. Psychologists 

who studied terrorists report them to be stable individuals, not paranoid or delusional. What seems to 

make terrorists essentially different from others is their ability to “switch off” their sense of empathy 

in service to their beliefs and goals. This empathy is a natural instinct of human beings. To become a 

terrorist means disengaging this natural empathy and considering other human beings, members of 

the group he is fighting against, as objects and can kill them without any remorse.151 

It is very significant to note that most terrorists are young men, usually adolescents – a psychologically 

difficult period, during which a person becomes aware of himself as a separate individual, with a sense 

of vulnerability and fragility. According to Erikson’s theory, this is stage of identity vs role confusion. 

As Taylor152 reported that there is a strong need for identity and belonging during adolescence. This 

is why adolescents often join gangs and become followers of fashion or of pop groups. Such a sense 

of belonging helps to alleviate their sense of separateness and in strengthening their identity. Same 

explanation can be given for religious extremism and terrorism. Belonging to a religious or a terrorist 

group, provides a like-minded community, supporting beliefs and possibly a family-like structure 

where actions of an individual find a stimulus from this very group at the back end. 

A somewhat similar situation is experienced in our daily lives as well. News about scientific 

achievements, inventions or validation of centuries long theories are often supposed to be a promotion 

of radicalism. Introduced by Albert Einstein in 1915, the concept of gravitational waves, for example, 

has wondered the scientific community for more than a century. The ripple in curvature of space time 

is a topic that associates many mysteries of the outer space. Scientists firmly believed that phenomenon 

does exist but lacked experimental verification. Until recently, a team conducting Advanced LIGO 

Experiment153 has observed these waves in space affirming the theory suggested by Einstein. No 

doubt, the idea might appear radical to some people but for the scientific community, this was utter 

excitement to observe the existence of gravitational waves in space- no hint of some radical change. 

 
151 Taylor, S. (2014). What Makes Young Men Prepared to Kill for a Cause? url: 
https://www.psychologytoday.com/blog/out-the-darkness/201409/the-psychology-terrorism 
152 Taylor, M., and E. Quayle. 1994. Terrorist lives. London: Brassey’s 
153 physics.ops.org ―Observation of of Gravitational waves from a binary blank hole merger. Available:   
https://physics.aps.org/featuredarticlepdf/10.1103/PhysRevLett.116.061102 
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The only idea that helps us to understand this behavior of scientific community is that this progress 

had been a result of more than a century of research. This has not been done overnight and cannot 

be classified in “radical family”. All the progress in science has been a result of gradual progress. Study 

of science and engineering firms our belief that there is no concept of radicalism by helping us in 

accepting things in more open way. We have realized that nothing happens overnight and every change 

we feel around us is a result of gradual progress. 

The rest of the paper addresses the former issue of involving and indulging youth in violent radicalism 

acts like terrorism and some psychological suggestions for reducing radicalism, with discussing the 

role of engineering education in doing so, in particular. 

Analysis 

Going into the history of evolution one realizes that the discoveries of the present are the results of 

theories that had been put forwarded long back in time. Scientific is here for making life easier but 

not to intimidate people with unpredictability and sudden changes. Engineers work for making this 

world a better place to live. People wake up in the morning and drink coffee made out of the coffee 

maker designed by engineers. Unlike the people back in early 19th century travelling in buggies, they 

now travel through cars and trains to reach to their workplaces where they sit before computers made 

of silicon chips processing data at the speed unimaginable to humans. While coming back from offices, 

they communicate through smart phones working on data communication principal. While working 

around these gadgets, we never feel amazed, they never intimidate. This study of science is one that 

has enabled us with the confidence which had never been possible, had there been any hint of 

radicalism. The theory put forwarded by Stephan Hawking about the possibility of finding life deep 

inside space feel absurd to some people. But scientific community has never discarded this possibility. 

Who knows after three or four hundred years from now science reaches to such culmination that we 

succeed in finding hints of life in outer space. Although sounding absurd today, this will not feel like 

anything but a scientific achievement that time. Since its clear now that science has helped us in being 

more open to the ideas of change, let us discuss how psychology plays into this and how it explains 

the mindset of a person involved in acts requiring radical thinking, terrorism for example.  

Terrorism is not an act, it is basically a mind set and thought process. Children are raised with this 

mindset that change is not possible through the system and we have to do everything on our own. 

This mind set leads towards making once own system or belonging to a like-minded community. Such 
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a mindset of extremism is not only prevailing in Pakistan but other Muslim countries like Iraq, 

Afghanistan, Syria, and Palestine are also its prey. The need of hour is to find ways of reducing this 

radicalism and not just discussing its prevalence. 

Some educational and psychological measures for decreasing terrorism from society are presented as 

follows. 

• Preschool and school training: According to developmental psychology, early childhood is 

the period of blooming and punning i.e. making and breaking of neural connections. These 

connections are responsible for fast learning in childhood. So instead of raising them as 

rebellions of system, children should be raised in a way that promotes abilities of tolerance 

and patience in them. It does not mean to seal the lips; it means to use freedom of expression 

in a democratic way rather than rebellious way. Psychologists should be appointed in every 

school that provides various effective and efficient training to teachers and children. It is 

worthy to mention here that science education is already dedicated towards addressing to the 

very issue by helping shaping our minds and thoughts. The earlier discussion about how a 

recent theory has been accepted by general population with open mindedness is a clear 

example of how science education has made us more acceptable to the freedom of expression.  

• Imitation and modeling: Bandura’s154 155 social learning theory of aggression suggests that 

violence follows observation and imitation of an aggressive model. Adolescents living in 

terrorist conquered area may directly witness such activities and unconsciously seek imitation 

from them. For example, the “martyr posters” lining the streets of Shi’a regions of Lebanon 

and Palestinian refugee camps or the songs celebrating the exploits of the PIRA.156 157 Since 

the cause of radicalism, therefore the same techniques can be used to reduce it. Parents, peers 

and teachers should be such inspirational role models for children that can help them to easily 

discriminate between right and wrong. 

 
154 Bandura, A. (1973). Aggression: A social learning analysis. New York: Prentice Hall 
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156 Crenshaw, M. (1992). How terrorists think: What psychology can contribute to understanding terrorism. 
Terrorism: Roots, impact, responses, edited by L. Howard. New York: Praeger 
157 Kelly, R. J., and R. W. Rieber. 1995. Psychosocial impacts of terrorism and organized crime: The counterfinality of 
the practico-inert. Journal of Social Distress and the Homeless 4, 265-86 
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• Psycho education: People should be educated about this deadly prevailing evil of terrorism. 

Various workshops and trainings should be conducted by experienced psychologists that can 

help people to understand their surroundings and not to be trapped by terrorists. 

• Religious education: Religion can be a perfect tool in addressing to this issue. No religion in 

the world promotes terrorism and every one disregards any act of wickedness. Children should 

be given proper religious training to differentiate between good and bad. In Islamic countries 

especially, anti-radicalism Quranic verses should be displayed in educational institutions and 

public places that can develop insight among people. 

• Role of media: Media can play an important role in educating people. It can be used to 

eradicate terrorism. Programs should be launched that make people aware of the factors that 

are involved in spreading terrorism. Religious programs and talk shows should be aired that 

provide true sense of religion, democracy and radicalism. 

• Justice without discrimination. Justice delayed is justice denied. A big dilemma that roots 

into causes of terrorism is injustice. Because people do not get justice from systems, as 

discussed earlier, they make their own systems. Violent radicalism, terrorism or any kind of 

extremism can be reduced by ensuring speedy justice and protection of rights of citizens. 

• Operant conditioning. It works on the principle of “association by reinforcement”. 

Adolescents should be awarded with positive reinforcement when they discourage violent 

radicalism. It can permanently associate their behaviors with anti-radicalism acts. 

• Role of science and engineering education to reduce radicalism and its empirical 

evidence: As mentioned earlier, engineering education helps demolish stereotypes like 

radicalism158. To further demonstrate its ability to help reduce radicalism and to check the 

credibility of the concept whether scientific study promotes or helps decrease radicalism a poll 

was conducted in our earlier studies159. The aim of the poll was to estimate the extent to which 

study of science influence people. Students aging 18-30 from the class of physics and political 

science were asked to participate in a poll where some reviews on recent discoveries in science 

were recorded. One question in the poll was related to the recent observation of gravitational 

waves in space. Students were asked to record their response on their reaction to this news. 

 
158 Rose, H. and Rose, S., 'The Radicalisation of Science', in Socialist Register 1972, eds. Miliband R..and Saville J., 
Merlin, 1972 
159 Rehan. Younas, “Reducing Youth Radicalism: Stemming Policy Approach Through Engineering Education” in  the   
proceeding  of  3rd International Scientific and Practical Conference, Dubai, UAE, May 31 (2017), pp.52-55 
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Options included shock/amazement, excitement or normal. Following is the recorded 

response: 

 

Responses Normal Excitement Shock/Amazement 

100 30 54 16 

Table 1: Response from Physics Class 

Total Responses Normal Excitement Shock/Amazement 

100 65 26 9 

Table 2: Response from Political Science Class 

It was recorded that for the case of students from physics class, majority of the students reacted either 

excited or normal at this scientific observation. When asked about the reason from the students who 

responded excited or normally for not feeling amazed, majority asserted that they have been reading 

about this for a long time and they knew that although unobserved, this theory of gravitational waves 

is legitimate and have been helping them solving scientific mysteries since the time it was put 

forwarded. So their first reaction to its observational confirmation was excited or normal in many 

cases but amazed for a small group of people. In other case of class of political science, majority 

responded normally. When asked for the reason, majority stated that they had no idea what this was 

all about. Some had heard about it but were unaware of its impact to the world; others were new to 

the idea. That’s why they reacted normally. A few who reacted amazed or excited were the ones who 

had a past history attached with the topic of discussion. Assertion of the study group that this 

discovery does not imply any radical change in science to them helps affirm the proposed theory. This 

again proves our point that engineering education help us in being more practical and open to any 

situation that seem abnormal at the first sight.   

Conclusion 

When the sense of identity and finding meaning to life is the core concern of a person, this may lead 

them towards a life of terrorism, if misinterpreted. It eliminates the innate instinct of empathy and 

compassion and turns a human into an object that can be killed and destroyed easily. Behavioral 

models such as imitating, modeling and principle of operant conditioning can be used along with 

education and using media in productive and fruitful manner to reduce this kind of radicalism from 
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the society. Our data from the experiment performed on a test group also validates the claim that 

science and engineering education can work as a tool to mediate radicalism.  
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Abstract 

This study is an attempt to provide a theoretical analysis of the legal progression related to the 

Bankruptcy Laws in Post-Colonial Pakistan, Post-Communist Kyrgyzstan and Socialist China. This 

paper argues that the ideological context of the legal systems has impacted, not only on substantive 

components but on the procedural parts of the Bankruptcy laws as well. By using the examples of 

China, Pakistan and Kyrgyzstan, a case has been built to highlight the legal progression in general 

provision of civil law, property and bankruptcy laws. Procedural matters are designed in a way that 

they can be seen correlating with the ideological contexts of these countries. For example, in Pakistan, 

the procedures are designed in way that they should ensure the punishment of the defaulters whereas 

in China and Kyrgyzstan, procedures are designed to ensure the maximum recovery on the behalf of 

creditors. 

 

Keywords: Communism, Bankruptcy, Socialism, Pakistan, Kyrgyzstan, China 

 

Introduction 

As a Pakistani who studied law in Kyrgyzstan, I would like to compare legal progression in Pakistan, 

Kyrgyzstan and China. Pakistani legal system is a Post-Colonial system, Kyrgyz legal system is Post- 

Communist and Chinese legal system is Socialist. It would be interesting to see, how legal progression 

took place in Post- Colonial, Post- Communist and Socialist countries and then we can draw a 

conclusion by using examples of “general provision in civil code”, “property” and “Bankruptcy”  that 

how this ideological context influenced on some of the current legal practices related to Bankruptcy 

laws in these countries.  

Ignoring the fact that Pakistan is a common law country, whereas Kyrgyzstan and China are Civil Law 

countries, legal progression is something which is comparable in these three countries. This study is 
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important to see, how regime’s ideology impact on legal progression, especially when it comes to the 

formation of pragmatic laws such as Bankruptcy.  

Legal Progression in Bankruptcy Laws in Pakistan 

Historically, Post-Colonial countries were left on their own after colonial powers left. Same happened 

with the legal systems. Countries such as India and Pakistan are still using the same legal codes and 

statutes inherited by the British. The legal progression in terms of law-making is very slow. Often 

judicial precedents are regarded as new law but attempts to revitalize the legal system itself are very 

less in the Post-Colonial countries such as Pakistan. Judges severely lack knowledge about corporate 

sector and needed to be trained.160  For example, India and Pakistan, both are using The Code of Civil 

Procedure of 1908. They have done minor changes in it but still it is referred as Civil Code of 1908. 

If we look at general provisions of the civil law, they look very general in nature which necessarily has 

nothing to do with the present Pakistan and Indian society. For example, general provision of 1908 

civil code emphasizes on the importance of “duty”.  

Duty as a general provision was kept ensuring the sincerity of populates of India towards British 

monarch who has appointed them on this duty. This duty as a general provision is still present in 

Pakistani civil code because no one considered the importance of these general provisions. According 

to the property law (which is still in function since 1882), it defines the ‘transfer of property’ means 

an act by which a living person conveys property, in present or in future, to one or more other living 

persons, or to himself and one or more other living persons; and “to transfer property” is to perform 

such act – which means that property in nature has not much to do with law and emphasis is put on 

the duty of buyer, sellers and officials dealing with the property regardless of the interplay between 

different stakeholders. It is because colonial powers were not worried about the property itself but 

about its transfer and use which could cause disturbance for them. The Post- Colonial Pakistan didn’t 

progress much in terms of property law and still relying on the temporal inherited laws by colonial 

power.  

The example of property is used because it has substantial characteristics in nature. But if look at some 

legal domain where procedural component is more dominant than substantial one, such as 

 
160 Dr. Ishrat Husain (2002), Keynote Address at the Seminar on ‘Bankruptcy Law’ organized by the Federation of 
Pakistan Chamber of Commerce and Industry at Karachi, Available at: 
https://ishrathusain.iba.edu.pk/speeches/financialSector/2002/Bankruptcy_law.pdf  
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Bankruptcy, we can also see that this ideological background is still dominant in Pakistan. As Pakistani 

legal progression emphasized the importance of duty and this duty refers to individual duty, thus 

Pakistan subsequently allocated the Personal Insolvency of individuals. Historically, Individuals were 

considered as lawful if they fulfil their duty towards the regime or the king. Similarly, the king or 

regime ensured that the personal property will be protected and regulated by the regime. The issues 

erupting from the personal property disputes will be resolved by the state or regime. Likewise, the 

debtor-creditor relationship is also assessed on individual level. Individuals are allowed to file 

insolvency in Pakistan. The underlying philosophy is that each individual has a duty towards the king 

and king regulates the personal property of individuals. Therefor individuals regardless of their legal 

status can go bankrupt and call for intervention of the state. 

In Pakistan, the bankruptcy and insolvency are considered as a natural phenomenon. As a legal entity 

can go bankrupt similarly an individual can go bankrupt. This comes from the colonial philosophy 

that an individual is unable to fulfil his duty towards others. Debt was duty which one couldn’t fulfil 

and that’s why he is bankrupt now. This phenomenon led to another issue that there a transition 

between civil suit becoming criminal law suits. Persons who owe money are treated as a criminal. 

There are very long lawsuits between creditors and debtors.  

Many businesspeople are unwilling to declare insolvency/bankruptcy because of the fear of criminal 

charges, which means they would rather continue to accumulate losses till they default on their debts 

or loans because Pakistani law has little or no legal framework that allows the insolvent person or 

company to exit from a financial situation without also incurring the potential of criminality. 161 

The Pakistani insolvency system is governed by two main statutes: 

• Companies Ordinance 1984 for insolvent companies 

• Provincial Insolvency Act 1920 for insolvent individuals.162 

 
161 Zafar and Associates, Insolvency laws and lawyers in Pakistan, Available at: 
https://zallp.com/practice/insolvency_law/ (accessed: 19 December 2018)  
162 THE PROVINCIAL INSOLVENCY ACT, 1920, (Act V of 1920), Available at: http://punjablaws.gov.pk/laws/82a.html 
(accessed: 19 December 2018)  
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Because of the structure of those two statutes, it is “insolvency” rather than “bankruptcy” being the 

terminology and framework in Pakistan. On the face of it, the main aims of those two statutes are 

straightforward and resemble any bankruptcy law in any country: 

• to provide an orderly framework for creditor claims against debtors 

• to transfer the ‘estate’ of the insolvent entity to a trustee 

• to allow the trustee to liquidate that estate for eventual distribution to creditors 

• to ensure that questionable claims have an orderly framework to assess them under163 

As for procedural matters are concern, they are designed in way that criminal should be punished 

rather than creditors should get their money back. This also highlights the colonial mind-set that a 

person unable to fulfil its duty must be punished. The procedural matters strive to convict the 

defaulters instead of ensuring the recovery and compensation. 

 
Legal Progression in Bankruptcy Laws in Kyrgyzstan 

In Post-socialist countries such as Kyrgyzstan social order is still confused after two decades. Legal 

system was inherited by the socialists and legal professionals were trained under the socialists. They 

didn’t know how to handle the legal progression during this transitional period from communism to 

democracy. Countries confronted by an apparent failure of law. The social norms and society as a 

whole progressed much faster whereas Law being something very formal cannot progress that fast. 

So, they decided to import the liberal, progressive and democratic connotations from the West which 

had nothing to do with their society at that time. For example, Kyrgyz Civil Code mentions that the 

Civil legislation shall be based on acknowledgment of the equality, autonomy of will and property 

independence of civil law participants, property inviolability, contract freedom, inadmissibility of 

arbitrary interference on the part of anyone into private affairs, and the need for unhindered 

implementation of civil rights, and guarantees of restoration of violated rights and protection thereof 

in the courts. But at pragmatic level, this provision is not functional at all.  

During communism, the purpose of state regulatory mechanism was not only to regulate the individual 

dealing among individuals but also to set a framework of regulations and list of possible consequences. 

 
163 Robert Charles Lee (2017), Quora, Available at: https://www.quora.com/There-is-no-concept-of-personal-
bankruptcy-in-my-country-so-I-do-not-know-how-it-is-executed-in-the-USA-What-is-an-explanation-in-laymans-
language 
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When Soviet Union collapsed, Kyrgyzstan had no idea either to stand with Civil law traditions or be 

open towards experimenting something new such as common law. But rational decision was to 

continue the civil law legacy and it was a good decision which is proved by legal progression in 

Kyrgyzstan till this time.  

For example, in Kyrgyzstan, during Soviet Union, land was the property of state. After the collapse of 

Soviet Union, newly established state of Kyrgyzstan didn’t know what to do with land and property 

in general. So, they made a new department named as “Gosregister” to register and document property 

rights so that people could transact efficiently in a new land market. This department is still registering 

the land and property whereas new property law or a statuary property law cannot be seen emerging 

in near future. The Post- Communism Kyrgyzstan also failed in legal progression and tried to use the 

same communist laws by slightly modifying them.  

The property example highlights that unlike Pakistan, Kyrgyzstan had to change challenges in terms 

of procedural progression after the collapse of Soviet Union. ‘ The Constitution of the Kyrgyz 

Republic is believed to be one of the most liberal and advanced in the region in terms of human rights 

guarantees incorporated in it, however the implementation of the latter appears to be an area for 

improvement. 164  It is not because Kyrgyzstan is not serious about providing rights to individuals, but 

it is because of its historical progression and previous soviet practices. Kyrgyzstan being a former 

Soviet country had to follow the lines drawn by Soviets on communist ideologies which are the 

supremacy of institution rather than individuals.  

 The Kyrgyz Republic Law on Bankruptcy (the “Bankruptcy Law”) was adopted in 1997 and 

subsequently amended. EBRD’s 2009 Insolvency Sector Assessment concluded that the Bankruptcy 

Law was relatively comprehensive; the major weaknesses are observed in the areas of “Reorganization 

process” and “Commencement of proceedings”. The Bankruptcy Law contains a framework for 

liquidation, restructuring (involving a divestment of the debtor’s business from its existing 

shareholders) and reorganization/rehabilitation. The Bankruptcy Law provides for one gateway into 

insolvency proceedings which may lead to either (i) special administration, resulting in the liquidation 

of the insolvent legal entity or restructuring involving a change in ownership and organization of the 

business into one or more new legal entities for the purpose of a subsequent sale for the benefit of 

 
164 European Bank for Construction and Development (2015), Commercial Laws of Kyrgyz Republic, Available at: 
http://www.ebrd.com/law  
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the creditors or restructuring; or (ii) rehabilitation, aimed at the restoration of the debtor’s solvency 

based on a recovery plan agreed between the debtor and its majority creditors. In addition, a voluntary 

settlement agreement may be agreed at any stage of the proceedings between the debtor and its 

creditors. In practice, most cases in the Kyrgyz Republic appear to be cases involving special 

administration resulting in liquidation. 165 The Bankruptcy Law excludes state owned enterprises. Cases 

under the Bankruptcy Law are decided by ordinary courts; there is no special bankruptcy or 

commercial court with jurisdiction in insolvency cases. The statutory moratorium or stay on judicial 

and other enforcement actions does not apply to secured creditors (even in the context of 

rehabilitation). In rehabilitation there is still no requirement for the disclosure of material information 

in respect of a proposed plan or requirement for independent analysis of such plan. There is no 

requirement on third parties to deliver up property of the debtor, and provisions governing the 

avoidance of pre-bankruptcy transactions remain vague. 166 This shows that likewise, in communist 

era, Kyrgyz legal system was trained to protect the privacy of state enterprises and the mentality that 

individuals should strive for the greater good of all the populates, this legacy has been continued and 

is well reflected by the current bankruptcy practices.  

Legal Progression in Bankruptcy Laws in China 

Socialism in China seems efficient at least in case of legal progression in comparison to Post- Colonial 

and Post- Communist countries. If we look at the General Provisions of Civil Law in China, as for 

broad basic principles (General Provisions of Civil Law) are concern, I think that they also have their 

pragmatic importance at least in contemporary Chinese context. These provisions were not put into 

this context at once, but they followed a series of event which lead to the establishment of these 

principles. With the establishment of People’s Republic of China, KMT codes were abolished. 

Communist party discussed the judicial principle for liberated areas, private property and other laws 

were eliminated and then it was felt that China need some general principles.167 In 1979, the Legislative 

Committee of NPC found that it was impossible to enact a comprehensive civil code in a short time. 

Hence, it was decided to take a “retail policy”, i.e. to make and promulgate individual laws instead of 

a comprehensive code. At this point, general principles helped the new Chinese legal system a lot.  

 
165 European Bank for Construction and Development (2015), Commercial Laws of Kyrgyz Republic, Available at: 
http://www.ebrd.com/law (accessed: 17 December 2018)  
166 Ibid  
167 Meredith P. Gilpatrick (1950), The Status of Law and Lawmaking Procedure Under the Kuomintang 1925-46, The 
Far Eastern Quarterly,Vol. 10, No. 1 (Nov., 1950), pp. 38-55 
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Some of very first articles of GPCL, refer to the basic principle which include, parties to a civil act will 

have equal status, In civil activities, the principles of voluntariness, fairness, making compensation for 

equal value, honesty and credibility shall be observed, The lawful civil rights and interests of citizens 

and legal persons shall be protected by law; no organization or individual may infringe upon them. 

Civil activities shall have respect for social ethics and shall not harm the public interest, undermine 

state economic plans or disrupt social economic order. These articles are not giving a blank check, but 

they are there because of their functional importance. The need of these principles is not new but 

attached with historical evolution of Chinese legal system. 

In case of Socialist China, we can say that Chinese legal progression is true representative of demands 

of Chinese society and it is vivid from Chinese property law. Property being an important element of 

socialism requires law formation and revitalization of law on regular internal. We can see that China 

is serious about its property law and revise them on regular internals for meeting the demands of 

contemporary society.  

But when it comes to Bankruptcy laws, we see that Bankruptcy is subtracting the company law or civil 

law in general. It doesn’t have its individual statuary standing as seen in Pakistani legal system. The 

Enterprise Bankruptcy Law of the People’s Republic of China is the main document that provides 

guidance as per the process of bankruptcy in the country. Its articles contain provisions for the 

bankruptcy proceedings and the generally associated costs, the debtor and the creditor rights, the 

declaration of bankruptcy and the final processes for the bankruptcy proceedings. The law also 

contains a number of provisions regarding liquidation. 168 

“China’s new bankruptcy law mirrors the modern bankruptcy laws of other countries, particularly the 

United States. The new law applies to all legal entities, including foreign invested enterprises (FIEs), 

such as WFOEs and Joint Ventures, though it does not apply to individuals. 

The law utilizes an administrator who will act much like bankruptcy trustees do in U.S. bankruptcy 

proceedings. The administrator’s role is to help the creditors and to assist in assuring the bankruptcy 

runs smoothly. The law provides who may serve as an administrator and it is expected most 

administrators will come from the ranks of China lawyers and China accountants. 

 
168 Document available at: images.mofcom.gov.cn/sms/201702/20170214172211235.doc   
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The new bankruptcy law not only bolsters and clarifies the liquidation provisions of the 1986 law; it 

also adds reorganization as a legal alternative. Under reorganization, a company is given protection 

from creditors while still being able to continue operating. Part of the reorganization section (Article 

87) introduces a “cram down” procedure similar to that of the U.S. system. This means that a 

bankruptcy debtor may be able to force confirmation of its plan over the objections of dissenting 

classes if it can meet certain tests. 

The most important difference between China’s new and old bankruptcy laws is that the new law gives 

secured claims priority over employee, tax, and general claims, unlike the old law which gave workers 

(it was communism, remember) first claim to the debtor’s assets. The new law is more in line with 

most developed commercial countries in that employee claims now take precedence only over 

unsecured creditors.  We note though that many of the China attorneys with whom we have spoken 

are dubious about the courts actually giving priority to anyone over employees.” 169 

It is clear that the Chinese Bankruptcy Procedures are much better than Pakistani and Kyrgyz ones 

because they are more concerned about rehabilitations and provide instructions for the whole process 

(especially the role of administrators). And this comes from China’s history and socialist ideology that 

state should assist the population at all levels. Legal progressions in China under socialist ideology lead 

to a workable mechanism, where bankruptcy law as a substantial matter can work efficiently under 

civil law of China.   

Conclusion 

We can say that the legal progression in Post- Colonial and Post- Communist countries is very slow 

as compared to Socialist countries because of two main reasons. First, Post- Colonial and Post- 

Communist legal system are highly influenced by the previous ideologies and they didn’t try to take 

any confident step for painting a genuine image of their legal system after colonization or communism. 

Secondly, the function of law remained as conflict resolution rather than its regulatory function and 

this is vivid from the example of property, land law and bankruptcy progression in Pakistan and 

Kyrgyzstan.  

Whereas in Socialist China, legal progression is related to the social progression and law is embedded 

in the society. Property being the essential element of socialist structure is taken seriously by the legal 

 
169 Dan Harris (2007), China’s New Bankruptcy Law — First Report From The Ground, Available at: 
https://www.chinalawblog.com/2007/06/chinas_new_bankruptcy_law_firs.html (accessed: 21 December 2018)  



Volume 2 | Issue 1 
The International Journal for Arts and Politics 

54 

 

 
 

regime and law formation in property sector is progressing, being monitored and when required is 

revised. Similarly, bankruptcy law in China is has its importance because it has a substitutionary role 

with property.  

We can also conclude that if Individual bankruptcy or on-legal insolvency requires changes in 

procedural matters of civil law but if there is no individual bankruptcy then bankruptcy can be 

substituted by company law, Banking law or even civil law. That’s the reason that post- communist 

countries and socialistic countries have bankruptcy for legal entities but not for individuals. Post-

Colonial countries are more concerned about individual rights thus they became more individual 

oriented and thus they have personal insolvency and separate procedures to deal with insolvency cases. 
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Abstract 

Indian nationalism can broadly be denned as the ethnically, politically, socially, and economically 

derived desire for the creation of an independent Indian nation-state. Indian nationalism has been 

difficult to define because the country and the nationalist desires within the subcontinent are physically 

and metaphorically vast and diverse, encompassing the great variety evident in language, cultural 

tradition, religion, historical experience, and economic hierarchy.170 

Although scholarly interest in Northeast India is growing there is still relatively little discussion of the 

high levels of poverty in the region and the failures of development as well as the strong urgency of 

demand of separation and sovereignty of some states in the Northeast. When mentioned they are 

viewed instrumentally as causes and/or symptoms of ongoing insurgency and counter-insurgency; the 

Northeast is poor because of the conflict or the conflict is there because of poverty. However, this 

does not fully explain how a region, such as the northeast, that receives an extraordinarily large amount 

of funding dedicated to development from the Indian Government, has its own independent 

development ministry, and has some of India’s highest human development indicators, and has an 

array of institutional layers assuring autonomy and decentralization, despite all of that, has poverty 

levels well above the Indian national average and a strong sense of indifference and a separate ethnic 

identity that lingers in the area.  

Using the state of Nagaland, this research examines the factors behind the call of separation and 

independence, starting from the invasion of the British colonization of India and Nagaland in 

particular in the 1830s, the declaration of the constitution of India in 1949 after that the Naga hills 

district is a part of India, to our present day and the political and economic situation of the region and 

the Naga state. 

 
170 Indian Nationalism in ERA 8: Crisis and Achievement, 1900-1945/Society and Culture/Nationalism in Shaping 
Society and Culture from World History Encyclopedia 
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The research will also focus on this region's history attempts at session and autonomy on the basis of 

their identity within the Indian, as well as the international context. The research will be conducted 

through semi-structured, open ended and close ended questions in the form of interviews – stressing 

that this research will be qualitative and produce a “typical but not representative” product. The 

research and sample will be narrowed and from this region. 

Keywords: Nagaland, India, Independence, Borders, Nationalism, Northeast India 

Scope: The Identity of the Naga People 

The purpose and the objective of this research is to understand the dimensions of the identity of the 

Naga people171, and also to see whether the negligence of the central government of India to the 

northeast is one of the main reasons or contributing factors to the instability and erupting violence in 

the Northeasters, especially Nagaland, to call for independence and for a sovereign state, or whether 

there’s a deeper sense of nationalism and distinctive identity and a different sense of belonging that 

leads the Nagamese to call for independence from India.  

The nature of this study is first descriptive, describing the conflict and the contributing factors form 

a historical point of view, starting from the British colonialization in Nagaland in the 1880s, and the 

military presence of the Indian government afterwards in 1954. Secondly, it is also exploration, in 

which it aims to explore the upmost main factor for the Naga people to call for their independence 

and sovereignty. The explanatory model used in my research is an ideographic followed by a 

nomothetic explanation. For the ideographic explanation, The Nagas will be interviewed as individuals 

with the aim of having their different perspectives; then the similar responses will be inserted within 

code categories. The correlation between the Nagas call for sovereignty and the negligence of the 

Indian government of the Nagas affairs and the region in general will then be studied. 

The Northeastern Part of India 

Civil Society and Violence in India's Northeast 

In her article, Monica Banerjee172 gave an overview of the Northeastern part of India, explaining the 

Dynamics of that region. It being a composition of 75 major ethnic groups and sub-groups with 400 

 
171 The Naga people (pronounced [naːgaː]) are an ethnic group conglomerating of several tribes native to the North 
Eastern part of India and north-western Myanmar (Burma). 
172 Duncan McDuie-Ra (2016) Adjacent identities in Northeast India, Asian Ethnicity, 17:3, pp 400-413 
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languages and dialects depicts India’s Northeast as a truly multi-ethnic society. Tribes having unique 

social and cultural practices constitute around 30% of the region’s population. The largest state, 

Assam, alone is the home of 23 different tribes. In states like Arunachal Pradesh, Manipur, Meghalaya, 

Mizoram, and Nagaland, various tribes comprise more than 60% of the population – elaborating that 

the rural Northeast is more dominated by intra-ethnic, homogenous, informal networks of civil society 

rather than formal associations. This indicates the poor intervention of the central government in 

integrating its programs and facilities in the Northeast and investing its civil society.  

The later informal networks seem to be more vulnerable to violence and nationalistic fervor. In 

contrast, the formal associations or inter-ethnic informal networks in the urban Northeast seemed to 

handle and address conflicts and violence better since they have a better understanding of the realities 

of the common people. The writer, Banjeree, quotes another Author (Roy) with an attempt to explain 

the dynamics of the region and functionalities that leads these tribal people formulate their own 

identities, thus a strong sense of separation and independence (The conflict); Roy uses the theoretical 

construct, ‘Nations from below’ to put forth that nations ‘in the northeast are formed on ethnic lines 

(mostly a tribe in a geographical area, with one name, common heritage, common language, common 

culture and therefore one identity); an identity formed in countering other identities and expressed in 

democratic movements, in anti-state armed struggles, in ethnic cleansing and similar action’173. The 

coming together or emergence of an ethnic nation, more often to see itself through these activities 

would obviously have to be ‘without the blessings of its own state’174. 

Banerjee in her paper gave a significant reflection over the violence that erupts in the region stating 

there is a lack of awareness of the conflict from the world and even mainland India. She describes 

India’s Northeast as being politically very troubled and its violent conflicts delivering more than 16,000 

casualties over the last decade; around 52% of those killed are innocent civilians,175 Other forms of 

violence like kidnappings, extortions, rape, destruction of property, and gruesome physical abuses 

have been equally rampant. The author also gives another contributing factor to this alienation and 

negligence due to the physical remoteness176 of the region from India’s power centers perhaps leads 

 
173 Roy, S. K. (2005) Conflicting nations in North-East India, Economic and Political Weekly, 14 October, 
pp. 2177–2182. 
174 Gellner, E. (1983) Nations and Nationalism (Ithaca, NJ: Cornell University Press) pp. 6-7. 
175 Source: www.satp.org (retrieved 24 October 2006). Figures reflect the period 1992–2006. 
176 The region is connected to rest of India by a narrow stretch of land (21–40 km width), popularly known as 
chicken’s neck corridor. Created in 1947 after state of Bengal was partitioned between India and East 
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to a psychological distance; this is often so evident in the lack of any substantial reportage in media, 

electronic or print, that comes out of New Delhi or other metropolitan cities outside the Northeast 

of the country177. 

And finally, Banjeree mentions a very important factor and that is the Northeast’s political history, 

during colonial and post-colonial times, that was dotted with many blunders. And due to a ‘terribly 

weak’ political leadership base in the region and ‘unimaginative decision makers’—during most of the 

periods—at the center, this political short-sightedness in history has travelled fast to contemporary 

times and has resulted in more political mishaps. 

All of the latter mentioned influences led the region to suffer from lack of basic entitlements and 

social infrastructure. Education, health and livelihoods leave much to be desired; so do peace and a 

functional democracy. That the state has delivered very little on governance is evident from the poor 

state of social and economic infrastructure in the region. The over-stretched state machinery coupled 

with very few private investments in industries has resulted in high incidences of unemployment. 

Adjacent identities in Northeast India 

Duncan McDuie-Ra178 in his writings “Adjacent identities in Northeast India”, explored the 

emergence, or re-emergence, of what he refers to as adjacent identities in response to changing 

circumstances for the majority, Northeast communities in the last decade. He provides two examples: 

(i) shared Northeast identity in response to racism, and (ii) broader ethnic inclusion based on shared 

cosmopolitanism. expressed that in Pan-ethnic, and especially pan-tribal, solidarities are not a 

revelation – they have a history in various movements for statehood, autonomy, and resistance of 

colonial and postcolonial rule, yet their contemporary articulation comes in very different social, 

political, and economic contexts after decades of divisive policy making in Delhi and in the region 

itself. He highlighted that in the past the armed struggles against India have taken place in Assam, 

Manipur, Mizoram, and Nagaland in the decades since Indian Independence in 1947, and in the 

present situation the inter-ethnic violence has become more common especially in the last two 

decades, in part responding to the tactics of the Indian Government in dealing with the region and in 

 
Pakistan, this most sensitive (to insurgency and illegal trafficking) strip is heavily patrolled by state and paramilitary 
forces (http://en.wikipedia.org). 
177 Probably with the exception of three mainstream newspapers, The Indian Express, Hindu, and The Statesman 
which at least try to address this indifference by rest of the media about Northeast. 
178 Duncan McDuie-Ra (2016) Adjacent identities in Northeast India, Asian Ethnicity, 17:3, pp 400-413 
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part responding to what Willem van Schendel refers to as the proliferation of an ‘exclusionary politics 

of belonging’179. The communities of the Northeast are still perceived the same way they were 

perceived at the time of Indian Independence in 1947.  

Racism against Northeast people brings them into solidarity with one another, especially while outside 

their homelands in metropolitan cities of India. When the people of Northeast are in ‘Mainland India’ 

they are subjected to a lot of discrimination, racism and stereotypes; an aspect that further more 

contributes to the gap between central India and the Northeast contributing to the bipolarity of both 

identities; and that’s due to their distinct physical features and cultural and religious differences, many, 

but not all, Northeasterners have physical features that separate them from the rest of the Indian 

ethnic and cultural milieu and subject them to the derogatory ‘chinky’: a putatively distinct category 

ascribed to particular attributes. 

Duncan also spoke about the connections with neighboring countries such as Myanmar were 

becoming more and more connected mainly through a staging post for all kinds of transnational 

ventures from highways to trade fairs to car rallies. This is promoted by initiatives by the Indian 

government such as ‘Act East Policy’ by current Prime Minister Narendra Modi. This connectivity to 

the east has garnered a great deal of attention among journalists, scholars, politicians, and 

entrepreneurs in Delhi and in the Northeast itself. Yet there has been significantly less attention given 

to the ways how connectivity and the opening up of the frontier have necessitated greater connection 

between the Northeast and the rest of India.  

Between National Security and Ethno-nationalism: The Regional Politics of Development in Northeast India 

Duncan180 also pointed out in one his articles “Between National Security and Ethno-nationalism: The 

Regional Politics of Development in Northeast India”, that The World Bank has declared that poverty 

and lack of development in the region have led to civil conflict and civil instability, which has in turn 

damaged the prospects for economic growth and further development. Poverty and 

underdevelopment are treated as either causal factors in conflict or the outcomes of conflict, leading 

to more conflict. Government ministries, commissions, bilateral donors, scholars, and Politicians all 

 
179 Van Schendel, “The Dangers of Belonging,” pp 36 
180 Duncan McDuie-Ra (2008), Between National Security and Ethno-nationalism: The Regional Politics of 
Development in Northeast India, pp 1-26 
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reach one of two conclusions; either the Northeast is poor because of conflict, or there is conflict 

because the Northeast is poor.  

He concluded that the development in the Northeast region is driven by national security imperatives 

and the dominance of national security ensures that development priorities are centrally orchestrated 

and involve securing the Northeast and integrating it into the national economy through resource 

extraction and road building. Above all the state governments in the region are unable and importantly 

unwilling to shift dramatically from this development agenda, and their role is reduced to distributing 

centrally allocated development funds to block development offices. He later added that the 

perception that the region’s people are ‘backward’ and in need of ‘modernizing’ enables the highly 

centralized, paternalistic approach of the Indian Government to drive the development agenda and at 

the same time ensure that national security imperatives are met. Poverty and the dysfunctional 

development agenda in the Northeast have received far less attention than conflict, displacement and 

militarism.  

The author finally ended on a very important remark that outlines that the poverty of the region 

cannot be meaningfully addressed through new management strategies or more mechanisms for 

accountability and transferability alone, and more money. The existing development agenda is the 

outcome of narrow political space shaped by social relations and embedded in the hegemony of 

national security and ethno-nationalism marginalizing those caught in between. 

The Kuki-Naga Conflict in Light of Recent Publications 

While Thongkholal Haokip181 in his article emphasized to the problem expressing that the ethnic 

conflicts and tensions have become a common experience in the post-Cold War period. Haokip 

believed that the end of the Cold War brought an end to the stability of the world based on mutual 

discouragement. The beginning of the 1990s was a stormy period for India as well. The country has 

witnessed ever since increasing terrorism and insurgency, political instability and economic crisis. The 

increase of the violent incidents enacted by insurgents extending to various parts of India all the way 

to Jammu & Kashmir and North East India. In the early 1990s, India’s Northeastern region witnessed 

a spread of ethnic insurgent groups struggling and aiming for different levels of autonomy, ranging 

from call for entitlements for autonomous district councils to redrawing and recreation of state 

 
181 Thongkholal, Haokip (2013) “The Kuki-Naga conflict in the light of recent publications,” pp 1-12  
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boundaries to form new states. Such demands led to clashing interests, resulting in much hostility 

amongst the various ethnic tribes of the northeast and between the northeastern part and the central 

government of India. “Apart from the Kuki–Naga conflict (1993–1998), tensions arose between the 

Bodo–Adivasi (1996), Dimasa–Hmar (2003) and Kuki–Karbi (2003), Dimasa–Karbi (2004), Rabha–

Garo (2011) and Bodo–Muslims (2010 and 2012)”. 

Nagaland: The Naga Conflict through an Academic Lens 

Visier Meyasetsu Sanyu the author182 of “A Naga Odyssey” is an elder of the Meyasetsu clan of the 

Naga Angami tribe from Kohima, Nagaland, narrates his experience as a Naga during the British 

invasion to Nagaland in the 1830s killing hundreds of Nagas and burning their villages, all the way to 

the deceleration of Nagaland’s independence by Naga Nationalists and giant tribal leaders, and to the 

Indian government’s reaction and military intervention in the region as a response to the declaration, 

or perceived coup of a group of rebels. He also spoke about the establishment of the Free Naga 

Government, declaring Nagaland a (Free Independent Nation), which as a reaction from the Indian 

government led to a violent military occupation by the Indian army on Naga villages. And that was 

the turning point for the Naga nationalists who soon began to join an armed resistance which attracted 

furthermore the involvement of the Indian army and the police resulting in bloodshed and a circle of 

violence.  

In his book he mentions that due to the enrollment of nearly two thousand Naga men by the British 

as part of a labor corps for the British Army in France during the first WWI. While being employed 

overseas and away from home their sense of being a Naga grew stronger, they firmly held onto their 

identity. After their return to their homeland, they formed a club called the ‘Naga Club’ in 1918. This 

club was part servicemen’s association and part nationalist in its expression to lobby the British 

government. Their activity led to a long line of memoranda issued by Naga leaders about their rights 

and sovereignty. The Naga leaders, thoroughly, issued a string of declarations, decrees, memoranda, 

and petitions, all calling for sovereignty acting as a reassurance to their identity all being expressed in 

English and supported by evidence. The latter mentioned outcomes were all shared and sent to British 

Government, British politicians, the Indian government, the United Nations, and any people of 

influence. 

 
182 Sanyu S. and Broome R. (2017) “A Naga Odyssey: Visier’s Long Way Home”, Australia – Monash University 
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Cartographic Conflicts within a union: Finding land for Nagaland in India  

The authors183 in this article give a completely different angel to view the conflict from. Based on a 

statistical study and cartographic184 tools and figures the authors succeeded in linking the conflict in 

Nagaland to a deformed representation of Nagaland’s map as it was restructured in the colonial era 

borders, which continues till our present day to be sites of intra and international territorial conflicts 

across the Indian subcontinent. Amongst all the states of the Northeast, the state of Nagaland is the 

one the witnessed the oldest struggles in the region to redraw colonial borders – leaving the Naga 

government stuck between an irredentist insurgency and the union government.  In their paper they 

suggested that the use of political-geographic arguments to advance political and economic interest is 

what drives and feeds the cartographic/territorial conflicts between Nagaland and its neighboring 

states. However the conflict cannot be resolved with a technical resolution the authors add, since the 

conflict is rooted in the notion of an inconclusive search for a stable basis for the Naga identity and 

which is also linked to the ongoing dispute between Nagaland and mainland India. The Naga borders 

until now remains sites of collisions of different concepts and understandings of nationhood between 

being an Indian and a Naga. 

Is Shared Sovereignty the Future of Nagaland? 

This publication outlines if the 70-year-old Naga struggle over sovereignty and independence due to 

historical rights and common cultural identity could end by a shared sovereignty solution between the 

Naga and central India. 185 This publication sums the discussions that were held in the Forum for Naga 

Reconciliation (FNR) meeting that took place on the 29th of February in Dimapur (the capital of 

Nagaland), addressing thousands of Nagas from various backgrounds and all Naga-inhabited areas 

from: Manipur, Arunachal Pradesh, Assam, Nagaland and Myanmar, National Socialist Council of 

Nagaland (Kitovi-Khole) and the Chairman Gen Khole Konyak explained that independence for 

Nagas and a call for a separate Naga state in the present international context is not possible nor the 

call for a Greater united Nagaland. "It is a practical reality, necessitated not because of the aggressive 

posture of the Government of India but a realization that Naga nationalism must be evoked in the 

 
183 Agrawal A. and Kumar V. (November, 2017) “Cartographic Conflicts within a union: Finding land for Nagaland in 
India” Political Geography, Volume 61, pp 123-147 
184 Cartography is the study and practice of making maps. Combining science, aesthetics, and technique, 
cartography builds on the premise that reality can be modeled in ways that communicate spatial information 
effectively. 
185 Is Shared Sovereignty the Future of Nagaland? - Publication info: Tehelka ; New Delhi (Mar 20, 2012)/ 
https://search-proquest-com.neptune.ndu.edu.lb:9443/docview/929070342?accountid=28281 
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right spirit through practical wisdom as opposed to idealist views on sovereignty and independence," 

he said. It was also added that the sovereignty 50 years ago is not the same sovereignty now, the 

younger upcoming generation’s sense of identity and nationalism had been reduced and deviated with 

time, the needs of the new Naga people differed tremendously form the needs of Naga people today.  

Data Collection and Field Observation 

Upon conducting two field observations in Nagaland in 2014 and 2015 and after both formal and 

informal engagement with Naga officials and the general public with respect to the conflict, a lack of 

factual representation and information of the present situation in terms of the reasons behind the 

strong feeling of the Naga people’s call for independence, sovereignty, and separation can be observed. 

Additionally, a lack of information on the engagement or lack thereof on the part of the Indian central 

government in the affairs of Nagaland on a national level, and whether or not there have been any 

demands, requests or attempts from external factors and/or the international community to intervene 

in resolving the conflict or act as a mediator is completely absent from the discourse and the 

conversation.  

Data Collection  

Clustered sampling of 200 Nagamese individuals representing all the Naga population living and 

residing in Nagaland, the cluster would be divided into two age groups, the older and younger 

generation. The number of individuals chosen from each area/village in Nagaland will be 

proportionally calculated based on the inhabitants' number within each one. The interviews will target 

a group of 12 individuals of scholars, professors, authors, social and political activist, whereas the 

questionnaires/surveys will target around 200 individuals from the common people that would include 

social activists, scholars and majority of common people. The Data was collected in march 2018, the 

surveys were collected online, and the interviews were conducted face to face after travelling all the 

way to Nagaland. 

Field Observations 

Upon our arrival and throughout our journey from Delhi to Nagaland, the first thing that one can 

observe and that was evident that was the poor infrastructure that stretched from Dimpaur the train 

station of arrival to Kohima, Nagaland’s state capital. The journey is a stretch of 3 hours almost 68 

kilometres, and the road throughout that stretch consisted of bumpy, unsafe, not rehabilitated, and 
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poorly maintained road and highway. Adding to that it’s coming in Nagaland for common people to 

get stuck in traffic hours reaching up to 8-9 hours mainly due to landslides blocking roads as a result 

of heavy rain and nature of the land’s fragile rocky hills. Compared to its neighbouring states, Nagaland 

has the poorest infrastructure and roads, known for its bottleneck pathways. This doesn’t only affect 

the quality of people’s life, but most importantly the economic growth. Nagaland by it’s geographical 

nature is an isolated state surrounded by lands, and the only scope of transportation of commodities 

is through its poor roads, this constraint led to the increase of the commodities expenses due to its 

increased transportation cost. Commodities include vegetable, food items, medicines, other goods and 

services.  

Data Analysis  

One hundred and eighty-seven Naga individuals contributed to the survey, almost 80% of which are 

males and the rest females. Seventy percent ranged between 19 and 34, 23% varying between 35 and 

50 and the rest 51 and above. Eighty-six percent of the surveyed had degrees of either Bachelors 

and/or Masters, 6% were PhD holders and the rest either high school or secondary school graduates. 

The individuals represented were from all of Nagaland’s major sixteen tribes. The majority of the 

submitters belonged to the Angami (18%), Sumi (10%), Poumai (10%), Ao (8%), and Lotha (4%). 

This indicates a fair representation of the various tribes that Nagaland consists of, giving it more 

credibility due to the extent of education thus exposure that the submitters have to a certain extent, 

furthermore a validation to their answers and sense of judgment to the current situation in the home 

state. 

Ninety-nine percent identify as Nagas, out of which 60% identify themselves as being Nagas only and 

40% as being both Nagas and Indians. Eighty percent believed that Nagaland should be declared as 

an independent state from India, justifying the reasoning behind this assumption to be cultural and 

ethnic differences in the primarily, and many mentioned the history of the land and it belonging to the 

Nagas. They outlined that it only became under the sovereignty of the Indian government because of 

the British rule and colonialism.  

“Because the Nagas and the Indians are two different entities in term of race, culture, customs and in every 

aspect, we the Naga take Indians as outsiders. There was no history where Indians conquered the Nagas and 
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also Naga at no point of time consented to be part of India. The present position of India in the Naga territory 

is forceful occupation against the wish of the weak Naga.”  

The 20% who believed that Nagaland should remain under the sovereignty of India and as part of 

India justified by saying that the Nagas are not ready for independence due to the fragility of the 

people and the state itself, and its dependence on the Indian government and regime for survival, as 

the economic reason is the main factor for this hesitation. Several others mentioned that Nagaland 

would fall into civil war amongst its tribes to claim power and leadership over the “Newly 

independent” Nagaland.  

“Maybe after some 20 years or so, we do not have capable leaders as of now. All are selfish and greedy. If we 

get independence now, the corruption will increase tenfold.”  

“Our politicians are extremely corrupt and will only lead us to war among ourselves in pursuit of power and 

individual interests. Also, Nagaland doesn't produce or export anything to generate revenue. Finally, the 

countless underground groups will fight for power and completely destroy peace in our land.” 

Sixty-seven percent of the Naga population often goes to mainland India for work and educational 

purposes, however 24% rarely go and 8% have never been to mainland India. From the 67%, 88% 

(111/187) have been, often, discriminated against in mainland India for looking different. 

Ninety-two percent believe that the Indian government is negligent to the Naga’s affairs. With respect 

to the Indian military presence in Nagaland 30% expressed that they felt threatened, 38% expressed a 

feeling of discomfort, only 8% felt safe and empowered and the remaining had a neutral feeling 

towards the military presence. 

On the perception of the Indian government, 46% perceived the government as being a corrupt 

system, and 9% as it being the enemy. On the other hand 25% perceived the government as a partner, 

and 12% perceived it as their own government. 

The majority of the people survey had an understanding of the historical background of the Naga 

struggle; however some pinpointed the blame on the British occupation and colonialism and others 

on the Indian government and its intentions to attain power and expand.  
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As for the interviews conducted (12 interviewees), the responses mirror the ones mentioned in the 

surveys. The 12 personnel’s interviewed consisted of 9 males and 3 females, all being influential and 

active members in their communities, varying from a school principle to journalists, scholars, senior 

community leaders, social activists, and authors/scholars.  

All of the interviewees reflected the distinct cultural, racial, and strong identity and sense of belonging 

that the Nagas share amongst each other. All of the interviewees highlighted the negligence of the 

Indian government of the Naga affairs, and the lack of any steps towards its development on various 

levels including infrastructure, economy, education and preservation of the Nagas culture and heritage.  

“We are not asking anymore for an independent state, all what we are asking for now is some attention and 

development. It is because of such negligence of the Indian government, this generation grew with even a greater 

sense of resentment towards the government, and a stronger feeling of clinginess to the Naga patriotism erupting 

into more violence and feelings of indifference contributing to the instability and tension that we are witnessing 

and living today”   

A small percentage of the interviewees expressed that the British should intervene and act as a 

mediator between the Nagas and the Indian government and reach to some sort of settlement and 

agreement between the two, since the British were the ones who were behind the whole conflict and 

forced inclusion of Nagaland to the Indian sovereignty.  

“They decided our fate and destiny, and took our freedom away and  gave it to the Indians on a piece of paper 

and left, the least that they can do is to facilitate a process of mediation or dialogue between us and the Indians. 

I hold the British accountable and I believe that they can and should take some action.” 

Eight out of twelve interviewed individuals expressed that Nagaland is not ready yet to have a separate 

state and declare its independence.  

“We are not ready yet for separation, if Nagaland is ought to independent today, we will collapse and crumble 

as people, because the Nagas now are not united and we don’t have a moral and decent leader to look up to 

and look after the people’s affairs. We would fall into civil wars, brothers killing each other’s, and tribes raging 

to gain power and control.” 

Conclusion 
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As it is outlined in several publications, social media, and National news; that the north-eastern part 

of India is in a poor condition and suffers from government negligence and poor investments of 

infrastructure, economy, health care and education. It was also evident that in Nagaland in particular 

there were two factors that were leading to the agitation of the people and for the call for separation; 

the first one being the negligence of the Indian government compared to the other states in India, the 

negligence coming from the lack of supervision and accountability mechanisms and frameworks to 

evaluated and monitor the financial expenditures and how they’re being utilized in the region. Fair 

amount of finances are given to states in India but due to corruption in Nagaland there’s a waste and 

misuse of these finances and resources. The other factor contributing to that feeling of indifference 

and call for separation constitutes of two aspects one being the historical background on which the 

basis of how Nagaland was conquered by the British and the Nagaland given and handled to India 

after the withdrawal of the British colonialism, and two being the distinct cultural, religious (Which 

later on shaped to Christianity during and after the British colonialism), ethnic and traditional traits, 

making their integration with the prospect of the Indian Nationalism difficult and almost impossible 

at certain aspects. This has also been validated through the increase of hate crimes and social 

discrimination in mainland India due to the Naga’s distinct features. 

Going back to the topics main question: Should Nagaland declare itself an independent state? 

Reflecting back at the literature review it is evidential that Nagaland’s economy is not sustainable or 

strong enough, it was also evident that there has been a struggle, resistance and separation ever since 

the British colonialism and the reconstruction of Nagaland’s borderlines leading to the disintegration 

of the Nagas throughout Mynmar (Burma) and the North-eastern part of India. Going back to the 

current situation and as it was reflected by the data collected, the majority of the common people 

advocated for the call for separation, calling for a separate and sovereign Nagaland state, which is 

justified due to the latter mentioned reasons of government negligence and the poor attempts of the 

Indian government for integration, and due to the Nagas clear distinct culture, traditions and features 

compared to the rest of India. However, it was also reflected by some especially during the interviews 

who were community leaders and scholars, that Nagaland is currently not ready for separation or 

sovereignty. For two main reasons, one being that the Naga people, and there are not united, if 

Nagaland is ought to have an independent state there’s a great possibility of the country falling into a 

civil war and tribal clashes of dominations and attainability of power. Secondly is that as it was 
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mentioned by several interviewees, that Nagaland and the Naga people lack strong and ethical 

leadership that would unite and lead the nation.  

That being said, taking the historical example of the after maths of the separations of India and 

Pakistan, and judging on the current stances, the two nations have a tensed political and diplomatic 

relationship, with almost completely closed boarders, and restrictions for the flow of citizens between 

the two nations. If by any case India gave Nagaland to the Nagas, there’s a risk of isolation and political 

resentment, leaving Nagaland vulnerable to stronger more powerful neighbours including China and 

Mynmar, adding to that that Nagaland is rich with its natural resources and virgin oil reserves making 

it vulnerable to the Chinese dragon which eventually might lead Nagaland to be the new Tibet. Is 

Independence really the answer for Nagaland and the Naga people? Is there any possibility for 

integration and development in Nagaland? Does the British have any role to play in mending that hurt 

that the Nagas had suffered due to colonialism which effect still does echo to our present day? 
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Abstact 

In this piece, the Israel-Palestine conflict is analyzed through a historical and modern perspective. This 

article suggests the rhetoric of the conflict should be shifted to one of genocide. Basing this claim in 

the work of foremost scholars in genocide studies, as well as a contextualized understanding of the 

rise of the Israeli state, Zowmi presents a forcefully written assertion that Israel is perpetrating 

genocide against Palestinians.  
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Introduction 

In 1945, Raphael Lemkin brought to the field of international historiography the concept of ‘genocide’ 

– stemming from the Greek root genes, meaning tribe or race, and the Latin root cide, for killing.186 This 

word originated from what Lemkin perceived to be an insufficient availability of words to describe 

the magnitude of atrocities and targeted killings that had occurred both in pre-modern and modern 

contexts. The final push for the creation of this word, however, was the legacy that the Holocaust left 

at the end of the Second World War. This definition and Lemkin’s research was used as the basis of 

forming the UN (United Nations) Convention on the Prevention and Punishment of the Crime of 

Genocide (henceforth, UN Genocide Convention) in 1948, on the heels of the conclusion of World 

War II, to develop international laws and agreements against which perpetrators of genocide could be 

held accountable.187 Though the majority of applications of ‘genocide’ to international tragedies have 

defined genocide as mass killing perpetrated by one group against another, it is important to note that 

the outline of genocide according to the UN Genocide Convention does not necessarily require killing; 

 
186 Lemkin, R. “Genocide – A Modern Crime.” Free World. (1945) 
http://pscourses.ucsd.edu/poli120n/Lemkin1946.pdf 
187 United Nations General Assembly. “Convention on the Prevention and Punishment of the Crime of Genocide.” 
United Nations General Assembly. (1948) https://treaties.un.org/doc/publication/unts/volume%2078/volume-78-i-
1021-english.pdf  
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causing mental harm to members of opposing groups, deliberately barring an opposing groups from 

accessing basic needs (or inflicting conditions of life intended to wipe out the group), imposing 

regulated birth quotas, or forcibly displacing children from one group to another all constitute the 

UN’s definition of genocide.188 Since World War II, there have been few international atrocities that 

have warranted the term ‘genocide’; the Rwandan genocide, the Armenian genocide, and, to some 

extent (though not without controversy), the Cambodian genocide among them. One such conflict 

that has been steadily growing in magnitude and international impact is that of Palestine and Israel.   

The Israel/Palestine conflict has been critically approached in recent years as a genocide akin to that 

of the Holocaust and the expunging of Bosnian Muslims in the Balkans. The ongoing conflict over 

the ownership of land where Palestine currently stands has become a matter of international debate 

and involvement. The controversy acts as a stage for the manifestation of decades of persecution 

against minority groups across the world, and yet continues to fall into the same cycle of oppression 

and subjugation seen in much historical genocides. To understand the classification debate around the 

Israel-Palestine conflict being named ‘genocide’, it is first important to understand the historical 

context that led to this fight over land. 

A History: Persecution, the Rise of Zionism, and Palestine 

Scholar Herbert Kelman asserts that understanding ethnic conflicts must involve the context leading 

to the rise of secular or ideological movements189; Kelman highlights that many ethnic conflicts are 

rooted in the perpetrator’s fear of annihilation, often a result of the perpetrators emerging from a 

recent history of subjugation and oppression.190 This fear most often directly feeds the needs for an 

independent nation-state as a manifestation of national self-determination. This is true of the Zionist 

Jews. Following World War I, the Jewish people, who had been persecuted, targeted, and scapegoated 

during the war found solace in the rise of Zionism, an ideology that asserted Judaism was both a 

nationality as well as an identity (and religion).191 It is important to note that Zionism predates the 

World Wars by several centuries; however, it appears that the catalyst for the recent action taken in 

the name of Zionism on Palestinian land is the legacy left behind both by the atrocities of World War 

I as well as the Holocaust. Zionism calls for the re-establishment of Jewish presence on the land of 

 
188 Ibid. 
189 Kelman, H.C. “Negotiating National Identity and Self- Determination in Ethnic Conflicts: The Choice Between 
Pluralism and Ethnic Cleansing.” Negotiation Journal. (1997): 327-340. 
190 Ibid. 
191 Shillony, B-A. The Jews & the Japanese: The Successful Outsiders. Tuttle Pub Publishers, 1990 
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Ancient Israel (modern Palestine), as the Torah and Bible had allotted that land rightfully to the Jews.192 

This “secular” ideology, while serving as a means to consolidate and bring together persecuted Jewish 

individuals across Europe, directly impinged upon the existing Palestinian people’s land. Zionism 

called for the ownership of Palestinian land, and has culminated in the forceful removal of Palestinians 

from their land in order to give ownership to Zionist Jews.193 The Palestinians, conversely, are 

linguistically and ethnically Arab, constituting both Christian and Muslim individuals.194 The majority 

of the population residing on the contested land of Israel-Palestine until 1948 was Palestinian – Jews 

only constituted a minority of the population in the region.195 

Though the rise of Zionism was an internal movement within European and persecuted Jews, the 

legitimization and support for Zionism was relatively more widespread. The fall of the Ottoman 

Empire at the end of World War I created a power vacuum that presented an opportune time for the 

British and French to assert external control in the Middle East. A secret agreement, named the Sykes-

Picot agreement after the diplomats directly involved in its negotiation, divided the former Ottoman 

land into areas that were either directly controlled or less directly monitored by either British or French 

forces.196 This was a means to ensure that the British and French remained relatively strong 

international powers, through the constant surveillance of the former Ottoman lands to quash any 

possible uprising. This division of land was not predicated on the existing ethnic, linguistic identities 

or nationalist ideologies – rather, the British and French were intentional in separating these groups 

to prevent any possible coordination and retribution from the former Ottoman constituents. This 

weakened the already-devastated region. 

The blow to the separated ethnic and linguistic groups was doubled when, in 1917, the British 

government announced the Balfour Declaration.197 This public statement iterated to the world the 

British government’s intention to facilitate the “establishment in Palestine of a national home for the 

Jewish people.”198 This mandate included provisions for not only the establishment of the Jewish land, 
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but also the facilitation of Jewish immigration to and settlement on the land.199 In 1922, the League of 

Nations had granted Britain a mandate over Palestine, having been presented with the problem of 

somehow dealing with the nation following the fall of the Ottoman Empire.200 Though the Balfour 

Declaration was never formally enforced or supported by military intervention by Britain, despite 

Britain’s ownership over Palestinian land, the damage was done: the Zionist regime was validated in 

the eyes of international powers, and the precedent was set for the forceful settlement of Zionists on 

Palestinian land. 

The 1947 relegation of Palestinian land to the UN by Britain led to the UN partition of Palestine 

(under the 1948 Partition Plan), with the intention of a two state solution that intended to allow for 

Palestinians and Zionists to effectively ‘share’ the land.201 This was not met with favour by either sides: 

the Zionists believed they were entitled to more land, whereas the Palestinians balked at the idea that 

their land could be superficially controlled and divided by an external power.202 It is critical, however, 

to note that the Zionists accepted the plan, despite their reservations.203 Though the Zionists 

continued to attempt to assert power in Palestine during the first half of the 20th century, the 

‘beginning’ of the Israel-Palestine conflict is largely thought to have occurred in 1948. In 1948, the 

Palestinian Nakba, or catastrophe, swept across the nation, uprooting more than 750,000 people – 

more than half of the native population.204 According to Israeli scholar Ilan Pappé, the Zionists 

employed tactics such as the bombardment of villages and populations centres to both exterminate 

and intimidate Palestinians, set fires to homes and properties and goods, forcefully exiled residents by 

demolishing homes, and set up explosive mines along the routes of return, permanently preventing 

expelled Palestinians from returning home.205 The Palestinians were effectively expunged from their 

land. Lieberman’s definition of ‘ethnic cleansing’ is of particular relevance here – ethnic cleansing is 

“[…] a purposeful policy designed by one ethnic or religious group to remove by violent and terror-
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inspiring means the civilian population of another ethnic or religious group from certain geographic 

areas [with no possibility of return].”206 

Following the nakba, not only was a significant proportion of the Palestinian population exiled, but 

over 500 villages were destroyed, and multiple neighbourhoods were completely emptied.207 The 

Zionists had succeeded in weakening the existing ties the Palestinians had to their land. Since the 

nakba, the Zionists have continued to displace Palestinians from their land, including occupying the 

West Bank and forcefully uprooting many Palestinians through the military administration of the 

territory. These settlements have been considered illegal under international law and unauthorized 

under Israeli law.208 Yet, this forceful displacement of Palestinians as well as the infliction of conditions 

non-conducive to productive and peaceful lives on Palestinian land effectively forces Palestinians to 

evacuate their homes and land; this now-empty land is then taken as Israeli property for the 

establishment of illegal settlements. The point of the Israeli regime is not simply to kill Palestinian in 

war to claim their land. It is to forcefully displace the Palestinians by making their homes uninhabitable 

so that Israel can claim the deserted and ‘unclaimed’ property was rightfully taken, as it would 

otherwise remain abandoned.  The intent remains as the conflict and occupation continues: the West 

Bank will, one day, be fully incorporated as Israeli territory through the forceful displacement of 

Palestinians. 

Though the majority of conflict has been initiated by the internationally legitimized and well-equipped 

Israeli government, there has been uprising from the Palestinians against this occupation. Two intifadas 

took place in the late 1980s and early 2000s, in which the Palestinians initiated suicide bombings, 

rocket attacks, and sniper fire against Israeli forces.209 Though international discourse around this 

conflict is often poised as a double-sided issue, in which both parties have equal force and equipment, 

it is important to distinguish that they do not: disproportionately more Palestinians were injured or 

killed during the intifadas than Israeli forces210, by virtue of the relatively more centralized Israeli chain-
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of-command, the possession of armaments and weapons by the Israeli forces (who are legitimized by 

and therefore with whom trade occurs in the international community), and the relatively much larger 

size of the Israeli military force. 

Israel: A Perpetrator of Genocide? 

Some may argue that the Israeli occupation of Palestinian land, until now, exhibits some of the many 

stages of genocide that genocide scholar Gregory Stanton proposes. Stanton claims that most, if not 

all, genocides undergo a ten-step process from the classification of respective individuals and parties 

involved in the conflict, to the extermination of opposing individuals.211 It can be argued that the 

Israel-Palestine conflict exhibits many of the qualifications of early stages in genocide, including the 

discrimination and dehumanization described by Stanton as a tool to sow discord among opposing 

populations.212 Systemic discrimination against the Palestinians has filtered down to Israeli settlers on 

Palestinian territory, with many Israeli settlers and supporters denying the existence of Palestine 

outright, much less the individual citizenship of Palestinians.213 Dehumanization tactics are also seen 

in Israeli-Palestinian interactions; the rhetoric spewed by Israeli settlers equate Palestinians to vermin 

and ‘cockroaches’ that have infiltrated the rightful Israeli land.214 It can be argued that there exist some 

proof of organization (one of Stanton’s stages of genocide) within the Israeli state against the 

Palestinians, though much less so than the Nazi forces during the Holocaust; the systemic support by 

Israeli forces of Israeli settlers over Palestine is well-showcased in the documentary Israel vs Israel, in 

which frontline footage demonstrates the ways in which Israeli forces will defend settler children 

harassing Palestinian people, but will not defend the Palestinians being harassed.215 The presence of 

extremists on both sides exhibit signs of polarization, particularly through the existence of strongly 

opposing groups such as the Zionist party, Hamas, and the Palestinian Liberation Organization. The 

outline provided by Stanton implies that the Zionist occupation of the Palestinian territory is, in fact, 

approaching genocide. 

Though Stanton asserts that these steps all sequentially lead to outright genocide, the fact that each of 

these stages represents a form of genocide can also be argued through a comparison between Stanton’s 
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work and the UN Genocide Convention. According to the UN Genocide Convention, killing is not 

necessary to qualify an atrocity as genocide; other factors, including the infliction of mental or bodily 

harm, or imposing measures to restrict quality or longevity of life can be qualified as ‘genocide’.216 

These other forms of genocide may also manifest in the same way, including the cultural genocide of 

the Indigenous people in Canada through the imposition of residential schools. This example, while 

it does not outright achieve the level of persecution or extermination in Stanton’s model, would still 

be considered a form of genocide under the UN Genocide Convention. This distinction is important 

to make; the achievement of all of Stanton’s stages is not necessary to qualify an atrocity (or, in the 

case of the Palestinian people, a long-term process) as genocide. This is true of the Palestinian case. It 

can be argued that the systemic discrimination and dehumanization of the Palestinian people is a form 

of causing serious mental harm, which could be considered a form of genocide. In fact, recent research 

shows that between 23 and 70% of Palestinian children live with post-traumatic stress disorder 

(PTSD), with the major factors leading to the prevalence of PTSD including abuse, threats, and loss 

or destruction of physical property.217 By significantly impairing the ability of Palestinian individuals, 

including children, to contribute long-term to their culture, community, and country through mental 

harm is akin to destroying a population, albeit in a non-physical, inexplicit manner. The stripping of 

Palestinian autonomy, both individual autonomy and the population’s autonomy, can be argued to be 

a form of ‘killing’ – by disadvantaging the Palestinian people so significantly, Israeli settlers have 

rendered these individuals incapable of contributing to society or supporting themselves in the future, 

either through the mental harm or the systemic disadvantaging of the Palestinians, thereby ‘killing’ the 

person. Under the UN Genocide Convention, these acts are considered forms of genocide. 

In addition, Lemkin further expands upon the concept of genocide as a “[…] coordinated plan aimed 

at destruction of the essential foundations of the life of national groups […] may be accomplished by 

the forced disintegration of political and social institutions, of the culture of the people, of their 

language, their national feelings and their religion.”218 Lemkin suggests that this can be accomplished 

by the eradication of opportunities for personal health, liberty, and dignity,219 much as the Palestinians 

are currently experiencing at the hands of Israeli settlers. A hierarchy of racial values was employed 
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during the Holocaust to assert that the Aryan race was superior to the Jews; this is directly parallel to 

the current ethnic oppression of the Palestinian Arabs by the Israeli Zionists, who systemically 

discriminate against the Palestinians due to the latter’s ethnic, religious, and linguistic history.220 

Lemkin also highlights two major spheres in which genocide manifests; firstly, the social sphere, in 

which the social structure of the existing nation, is weakened, spiritually and culturally, through the 

actions of the dominating group.221 This can be seen through the restriction of Palestinian access to 

Jerusalem and the Al-Aqsa mosque; by denying those who practice Islam access to one of their holiest 

sites, as well as a cultural center for Palestinian people regardless of religious beliefs, is to attempt to 

weaken the Palestinian people spiritually and culturally.222 Secondly, the political intervention that led 

to Palestine and Israel being superficially divided is a thread that runs through history from the Balfour 

Declaration to the 1947 Israel-Palestine Partition Plan. The purpose of this division of land was to 

control and weaken the Palestinian people from uprising by not only creating artificial state lines that 

intentionally split the ethnic and linguistic people (including from other countries close in proximity), 

and this has been reinforced by the gradual control of Palestinian land by Zionist Jews since the 

Partition Plan. Under Lemkin’s outlined definition in his piece ‘Genocide – A Modern Crime,’ the 

erosion of the social and political strength of the Palestinian people is not only an indicator of a path 

to genocide, but could arguably be acts of genocide. 

In fact, Ilan Pappe draws parallels between the Israeli occupation of Palestinian territory and the 

Balkan genocide of the 1990s. According to the U.S. State Department’s report on the ethnic cleansing 

in Kosovo, ethnic cleansing, as it manifested in Kosovo, was “[…] the systematic and forced removal 

of the members of an ethnic group from communities in order to change the ethnic composition of 

a given region.”223 It is undeniable that this is the current status of the Palestinian people, who are 

being forcibly relocated or removed in order to ensure Israel is ethnically homogenous. In fact, Plan 

D, a guideline for the installment of the Israeli state on the Palestinian territories, consists of an eerily-

identical guideline of many of the tactics employed within the Yugoslavian ethnic cleansing (and 
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genocide).224 These policies are often accompanied by military intervention and use of weapons as a 

means to create new nation-states, which could result in the indiscriminate killing of individuals from 

opposing parties.225 Pappe suggest that if we did not understand the Yugoslavian conflict as distinct 

historically from the Israel-Palestine situation, it would not be far-fetched to propose the 1948 nakba 

as the inspiration behind the Yugoslavian conflict.226  

The international backlash against the Zionist party has been greatly concentrated within the Middle 

East and North Africa Region. Organizations such as the Organization of African Unity suggest that 

the only solution to long-term peace and stability in the occupied Palestinian territories is the complete 

withdrawal of Israeli powers from the region.227 The deterioration of stability in the Middle East is 

attributed by the Organization of African Unity to the aggression Israel perpetuates against Arab 

people within the Arab territories.228 The settlements along the West Bank by Israeli Zionists are 

considered illegal under international law229 and unauthorized according to Israeli law, as highlighted 

in a report by Talya Sason.230 In addition, a resolution adopted by the UN General Assembly cites the 

right of the Palestinian people to self-determination, implying that the continued presence of Israeli 

forces and power on the occupied Palestinian territories is a means to block the Palestinian right to 

developing a nation-state peacefully.231 

Contentious Words: Ethnic Cleansing vs Genocide 

Pappe encourages the discourse around the 1948 nakba to shift from that of war to one of ethnic 

cleansing.232 I suggest, here, that the conflict may be more accurately referred to as genocide, as 

highlighted by the adherence of many of the Israeli-backed aggressions to the definition of genocide 

outlined by the UN Genocide Convention. Yet, much of the discourse surrounding the Israel-

Palestine conflict remains contentious around the word ‘genocide’. Some historians and scholars are 

wont to call the conflict simply an ‘ethnic cleansing,’ veering away from the term ‘genocide’ – almost 

 
224 Ibid. 
225 Ibid. 
226 Ibid. 
227 “Resolutions Adopted by the Assembly of Heads of State and Government.” Organization of African Unity. (1975) 
https://au.int/sites/default/files/decisions/9522-
assembly_en_july_28_01_august_1975_assembly_heads_state_government_thirteenth_ordinary_session.pdf 
228 Ibid. 
229 United Nations Security Council. (2016) 
230 Sason, T. (2005) 
231 “54/152. The Right of the Palestinian people to self-determination.” United Nations General Assembly. (1999) 
https://unispal.un.org/DPA/DPR/unispal.nsf/0/BC252FF4A3DF85C0852568A30078413D 
232 Pappe, I. (2006) 



Volume 2 | Issue 1 
The International Journal for Arts and Politics 

78 

 

 
 

as if the connotation of ‘ethnic cleansing’ as ‘genocide-lite’ is more accepted within an international 

context. I challenge this notion, suggesting that there is no difference between ethnic cleansing and 

genocide, that rather, ethnic cleansing is a form of genocide. The reluctance of international 

acceptance of ‘genocide’ as application to the Israel-Palestine conflict is two-fold; the term ‘ethnic 

cleansing’ is more palatable than genocide due to its relatively less value-laden connotation, but shifting 

the discourse around the Israel-Palestine conflict to one of genocide would also indict the Zionist 

government within Israel (as well as the larger, global Zionist movement) to being held accountable 

against the UN Genocide Convention. 

Many perpetrators of genocide –including current actors – are able to use the lack of specificity of 

language to skirt around the issue. The term ‘ethnic cleansing’ had been used prior to the creation of 

the term genocide, and has been used since to justify forcible movement and killing of populations. It 

is suspected that the relatively milder connotation of the term ‘ethnic cleansing’ as compared to 

‘genocide’ has allowed for perpetrators to effectively commit crimes for extended periods of time with 

little or no rebuke from the international community.233 This may arguably be the reasoning behind 

the international community’s slow response to tragedies such as Rwanda and Yugoslavia; in fact, the 

rhetoric used during the beginning of the conflict in Yugoslavia cited ‘ethnic cleansing’ as the 

motivation behind the forceful removal of ethnic groups from the land. 

The scholar Benjamin Lieberman highlights the specific definitions of ethnic cleansing, including an 

intention to remove ethnic or religious groups by force, intimidation, or violence from geographic 

regions, often justified by the perpetrator’s fear of losing power.234 It is explicitly stated that ethnic 

cleansing is contrary to international law, and ethnic cleansing, according to Lieberman’s definition, is 

closely related to geographic ties of an ethnic or religious group (i.e. ethnic or religious groups are 

‘ethnically cleansed’ from certain geographic regions when those in power fear loss of land or 

identity).235 Lieberman contends that ethnic cleansing exists distinctly and discretely on a spectrum 

alongside genocide, and is not inherently a form or manifestation of genocidal intentions.236 This is a 

sentiment that has been contested by other scholars, including Adam Jones, who suggests that ethnic 

cleansing is part and parcel with genocide, albeit used due to its relatively less inflammatory 
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connotation.237 Jones reiterates the UN Genocide Convention’s stipulations on defining genocide, 

citing that killing does not necessarily need to occur for an atrocity to be labelled ‘genocide’.238 In fact,  

Jones asserts that perpetrators of genocide would never move to name their actions as genocidal – 

which would immediately indict them for breaking international law – and that continuing to use the 

term ‘ethnic cleansing’ to refer to their crimes is to be complicit with the oppressors by echoing their 

rhetoric.239 Jones highlights that the long-term goal of genocide is to create “an irreversible change of 

the demographic structure, creation of ethnically homogenous regions, and achieving a more 

favourable position for a particular ethnic group in ensuring political negotiations based on the logic 

of division along ethnic lines […],” similar to the justifications used by many perpetrators of 

genocide.240 

Israel-Palestine, ‘Genocide’, and Memory 

The contention around the usage of the word ‘genocide’ in relation to the Israel-Palestine conflict may 

less so be a result of the lack of adherence of Israeli actions to those of genocide, and more so a 

reluctance to indict the Israeli government as accountable against the UN Genocide Convention. I 

take the stance here that the Israel-Palestine conflict is, however, an example of modern genocide 

through the imposition of conditions of life that disadvantage Palestinians, the social and political 

interference indicative of genocide, as well as the adherence of Israeli aggression to Gregory Stanton’s 

model on the stages of genocide. Why, however, does naming ‘genocide’ as such matter? Why is it 

necessary that this discourse around the Israel-Palestine conflict be restructured to include the term 

‘genocide’? 

I suggest that the ability for an atrocity to be named ‘genocide’ privileges victims with the ability not 

only to mourn, but to heal and find retribution. In Canada, the contention around using the word 

‘genocide’ in national dialogue to address the traditional treatment of Indigenous peoples in Canada 

has led to the reluctance to afford the Indigenous populations the respect, retribution, and opportunity 

for healing to which they are entitled.241 The ability to commemorate and memorialize genocide is a 

privilege necessary and integral to healing. Prime Minister Erdogan of Turkey has denied recognition 

of and acknowledgement of the Armenian genocide, for fear of being held accountable for Turkey’s 
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role in the atrocity; this has been met with significant pushback from international leaders, primarily 

due to the importance of Turkey’s acknowledgement of the atrocity to ensuring victims are able to 

seek retribution and heal.242  

Bernhard Schlink, in his piece ‘Guilt About the Past,’ discusses the importance about seeking 

forgiveness for the past, emphasizing the importance of moving past hollow displays of apologies to 

seeking solutions – but yet, these solutions cannot be created without a baseline acknowledgement of 

the grief and tragedy experienced by victims of genocide.243 Without addressing the transgressions 

against these victims and seeking retribution and solutions, there can be no healing, and without 

healing, these populations cannot move past and overcome the pain associated with their culture, 

language, and identity. If, as Dan Stone insinuates in his chapter ‘Genocide and Memory,’ memory 

can lead to negative mobilization towards genocide244 (as is exemplified in the rise of Zionism as a 

response to Jewish genocide in the World Wars resulting in a genocide against the Palestinians), then 

it is not far-fetched to insinuate that memory can also lead to positive mobilization  – discussions 

about the indicators of mass violence, strategies to ensure groups are not marginalized and prone to 

the extremism that can lead to violence, and actions to prevent continued oppression against and 

subjugation of the Palestinian people. This positive mobilization, however, cannot occur if tragedies 

are not recognized as genocide, and victims are not able to grieve their loss with the severity of 

connotation the word ‘genocide’ lends a situation. To bar this exploration of identity in some 

populations is to perpetuate cultural genocide by invalidating experiences and, in the case of the 

Palestinian people, to be complicit in the continued erosion of Palestinian identity geographically, 

ethnically, and culturally. 

The Lack of International Support (Or, the International Support Blockage) 

If the Israel-Palestine conflict is indicative of a modern genocide in multiple manifestations of 

aggression by the Zionists against the Palestinians, and the importance of lending the term ‘genocide’ 

to an atrocity is clear, why is the international response stagnant? The answer to this question is three-

fold: firstly, popular debate around criticism of Israel has been conflated with anti-Semitism; secondly, 
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Israel is legitimized in international organizations and law; and finally, the history underlying the rise 

of Israel and Zionism makes it difficult to hold the governing party culpable of genocide. 

Due to the origins of Zionism on the heels of the World Wars as a means to bring together the 

historically persecuted Jewish people, criticism of Zionism has been conflated with anti-Semitism, 

even though Zionism is referred to as a ‘secular nationalist movement’.245 In much of popular media, 

to insinuate that Israel is an illegitimate state is to directly attack the fact that Judaism is integral to 

Israeli and Zionist identity. This has been the discourse around anti-Israel movements internationally, 

and has led to reluctance to criticize the actions of Israel, despite illegality under international law. In 

fact, the United States of America and Israel recently withdrew membership from UNESCO (the 

United Nations Educational, Scientific, and Cultural Organization) over UNESCO’s admission of 

Palestine as a member, citing the validation of Palestine as anti-Semitism against Israel.246 

Secondly, Israel’s power thus far can largely be attributed to international legitimacy of the state. Israel 

is considered a voting member of the United Nations, whereas Palestine, despite having been a state 

since the inception of the United Nations, only holds observer (non-voting) status.247 The 

legitimization of Israel internationally allows for Israel to access weapons, as there is no embargo or 

blockade on trading with Israel, including weapons and arms deals, which furthers Israel’s ability to 

persecute and target Palestinians (and also explains the discrepancy between military force and 

equipment between the Palestinian and Israeli militaries). Israel’s international legitimacy primarily 

stems from the United States’ vehement support of Israel’s perceived right to exist, with the U.S.A. 

contributing billions of dollars in aid and diplomatic backing to Israel.248 The U.S.A.’s veto power 

within the United Nations, as well, is a crucial factor in the continued legitimization of (and lack of 

action against) Israel; the U.S.A. vetoed more than 40 resolutions critical of Israel between 1972 and 

2011.249 The continued precedent created by the U.S.A. in supporting Israel has created an 
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international stalemate in addressing the Israel-Palestine issue, from spheres such as the United 

Nations, to international intervention external to the UN (where states are worried about U.S. 

retribution in the case of supporting Palestine). Recently, the U.S.’ decision to move the U.S. Embassy 

to Israel to Jerusalem, under the belief that Jerusalem is the rightful capital of Israel, not Palestine, is 

an example of the strong U.S. support of Israel’s legitimacy.250 

Finally, the historical context of the rise of Zionism makes it difficult for international discourse to 

overcome the cognitive dissonance of accusing Zionist-controlled Israel of genocide. Zionism arose 

as a way to combat and find solidarity within the continued persecution of and genocide against 

European Jews.251 It is difficult to reconcile the concept that the very victims of genocide – the original 

Zionists – would be wont to perpetuate and perpetrate the cycle of genocide against the Palestinians. 

Though it is obvious that being a victim of a crime does not necessarily negate the possibility of the 

victim perpetrating the same crime in the future, the lack of recognition of Zionists as being analogous 

to the Nazis during World War II is rooted in the fear of accusing Zionists of being the very enemy 

that created them. In fact, Stone addresses the ability of memory to lead to negative mobilization 

towards genocide through the examples of trauma experienced by the Serbians after World War II 

leading to the Serbian conflict, and the post-American intervention in Cambodia.252 I have suggested 

that this insinuates that positive mobilization, too, can occur following memory, but Stone’s claim 

stands: the continued memory of genocide can often lead to the very victims of genocide perpetrating 

another atrocity against a different people.253 The Zionist party is not exempt from this, despite 

international reluctance to accuse the victims of one of the most tragic genocides in history as being 

culpable for a modern genocide. 

 

 

Conclusion 

 
may-june/an-updated-list-of-vetoes-cast-by-the-united-states-to-shield-israel-from-criticism-by-the-u.n.-security-
council.html 
250 Morris, L. “Trump plan to move U.S. embassy to Jerusalem angers Middle East Christians.” The Washington Post, 
last modified December 13, 2017. https://www.washingtonpost.com/world/trumps-move-on-jerusalem-thrilled-
evangelicals-but-enraged-mideast-christians/2017/12/13/90841a50-dec7-11e7-89e8-edec16379010_story.html  
251 Pappe, I. (2006) 
252 Stone, D. (2010) 
253 Ibid. 
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To shy away from the term ‘genocide’ in international discussion is to be complicit in the crimes of 

Israel against the Palestinians and Arab people at large. It is necessary that international discourse 

shifts to the usage of the term ‘genocide’ in discussing, addressing, and developing solutions to the 

conflict. I have highlighted in this essay the multiple ways in which the Israel-Palestine conflict (albeit 

a majorly one-sided conflict) adheres to the definition of ‘genocide’ outlined in the UN Genocide 

Convention, as well as in the stages of genocide proposed by scholar Gregory Stanton. The reluctance 

of international bodies to recognize this conflict as a genocide stems not only from the weight of the 

term ‘genocide’ in comparison to terms such as ‘ethnic cleansing’, as highlighted in this essay, but also 

the historical and diplomatic circumstances surrounding criticism against Israel. Despite these factors, 

the importance of allowing the Palestinian people to seek retribution and healing through the 

recognition of their ordeal as genocide is imperative. I suggest here that not only is the Israel-Palestine 

conflict a genocide complicated by a plethora of conditions preventing the criticism of Israel, but that 

the Palestinian people are deserving of international support and the recognition of their experience 

on their occupied territories. 

The Jewish Virtual Library is a database that compares and contrasts academia and narratives of 

Palestinian and Israeli history. In this online archive, traditional Israeli narratives of Zionism state that 

Zionism is a legitimate response to centuries of Jewish persecution in Europe and across the world.254 

This then begs the question: if Zionism and the occupation of Palestinian territory is a response to 

historical Jewish persecution in Europe, particularly on the heels of the World Wars, why, then, should 

the Palestinians have to pay the price for European sins?255 

 

 

 

 

 
254 Scham, P. “Modern Jewish History: Traditional Narratives of Israeli and Palestinian History.” Jewish Virtual 
Library (2005). http://www.jewishvirtuallibrary.org/traditional-narratives-of-israeli-and-palestinian-history 
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